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The foregoing public interest organizations and concerned physicians, appearing as amici
curiae pursuant to permission granted by this Court, respectfully submit this consolidated brief in
support of plaintiffs-appellants in the two above-captioned cases. The plaintiffs-appellants are two
lead poisoned children and their families.

PRELIMINARY STATEMENT

Reversal of the Third Department's decisions and orders in these two appeal s1 is crucial to
reducing the tragic epidemic of childhood lead poisoning in New York. On behalf of New York's
young children — our state's future — living in dwellings ridden with immediately hazardous lead
paint conditions that make their housing unsafe, amici curia, representing these children's families
and the public, submit this brief.

While plaintiffs-appellants ably support their contention that the decisions below should be
reversed, amici present additional legal and policy arguments and background information regarding
the scope New Y ork State's pediatric lead poisoning problem to assist this Court in its understanding
of important policy and legal issues implicit in these cases, and thus amici's brief should be
considered under 22 N.Y.C.R.R. § 500.11(e)(3).

In the instant cases, the landlords:

1 were in the business of owning and managing rental property for income for many
years,
! knew that the subject premises were quite oId;2

1 Chapmanv. Silber, 275 A.D.2d 122 (3d Dep't 2000), leaveto app. granted, 96 N.Y.2d 709 (2001);
and Stover v. Robilotto, 277 A.D.2d 801 (3d Dep't 2000), leave to app. granted, 96 N.Y.2d 709 (2001).

References to the Record on Appeal in Chapman will be indicated herein in braces { C-} with the
page numbers prefaced with the letter “C.” Likewise, references to the Record on Appeal in Stover will be
indicated herein in braces { S} with the page numbers prefaced with the letter “S.”

2. In Chapman, the landlords knew the premises was built in the early 1900s,{ C-160} in Stover, the
landlord and his family owned the building since 1944 and thus knew it was at least 50 years old. { S-110}

2



1 knew that most older buildings have lead paint, and that the old paint in the premises
had not been removed;

! knew of the hazards of |ead-based paint to children;

1 knew that young children lived in the dwellings;

1 had been notified and/or observed that paint was deteriorated or damaged; and
! had a right to re-enter to make repairs.

In addition, in Stover the defendant landlord had been notified a decade prior by the County Health
Department that a child had become lead poisoned in another building he owned a few doors away
on the same street.

Y et the Third Department, in essence, ruled that no jury could possibly find that the totality
of these circumstances constituted foreseeable risk of harm from lead hazards, and granted summary
judgment to the landlords in both cases.

The Third Department's decisions, like some other courts, continue severe limitations on
children's ability to obtain compensation for their entirely foreseeable injuries (see cases cited in
Chapman, 275 A.D.2d at 124-25), basing their decisions on property owners' declarations of total
ignorance of the possibility of lead hazards in the dwellings they leased to families with young
children. Such proclamations, however, have become far less credible over the years as the state
of general public knowledge of lead paint hazards has expanded.

These decisions' rigid insistence that plaintiffs aways prove that actual knowledge of lead
content in peeling or otherwise deteriorated paint promotes bad public policy by inducing property
owners to act recklessly. This case law encourages landlords not to know about lead paint hazards
in leased property housing small children — because if they know, they will have to act. As a
matter of sound law and public policy, it is far past the time to declare a legal doctrine that

encourages landlords to act reasonably and responsibly, rather than the reverse.



As set forth herein, given the widespread persistence of toxic lead paint in New Y ork State's
housing, the enormous number of children who needlessly suffer lead poisoning every year, and the
ever expanding public knowledge of the hazards of lead paint, these cases present this Court with
an important opportunity to reverse the widespread and pernicious impact of outdated precedent.

The sociad and economic costs of failing to prevent the severe and frequently permanent
developmenta and neurological harmto New Y ork State's children from lead poisoning are far too

high for these children — and society as a whole — to bear.



STATEMENT OF INTEREST OF AMICI CURIZA

Public | nterest Organizations

Amicus NEW YORK CITY COALITION TO END LEAD POISONING (“NYCCELP’) is
a membership organization founded in 1983, in response to widespread noncompliance with New
York City's and State's lead poisoning prevention laws. NYCCELP exists for the purpose of
educating and advocating for children at risk of lead poisoning and eiminating that risk.

NY CCELP's most significant constituents are parents of children at risk of lead poisoning.
Other members work on behalf of such parents and their children, and include lead poisoning
experts. The most vulnerable of this parent group — who suffer most from lead poisoning and
landlords' lack of prevention efforts — are low-income parents of children actually poisoned. In the
daily work of NYCCELPs members on behaf of families at risk, NYCCELP members assist
families with young children who have been exposed to lead paint hazards or are lead poisoned.
NY CCELP members screen children for lead poisoning. NY CCEL P members educate and advocate
for the families to obtain inspections of their apartments for lead paint and to secure abatement of
all lead hazards.

Since 1985, NY CCELP has maintained litigation against New Y ork City and New Y ork State
to actively press for compliance with lead poisoning prevention laws, and in that litigation the court
has certified a plaintiff class against the City of “all children in New York City under age seven
years living in amultiple dwelling where a complaint of lead paint has been made which defendants

have not timely and adequately inspected and abated.” N.Y.C. Coalition to End Lead Poisoning

(NYCCELP) v. Giuliani, 245 A.D.2d 49 (1st Dep't 1997), Iv. to app. den., 245 A.D.2d 49 (1st Dep't

1997) (“NYCCELP VI"); see also, NYCCELP v. Koch, 138 Misc. 2d 188 (Sup. Ct. N.Y. Co.

1987), aff'd, 139 A.D.2d 404 (1st Dep't 1988), lv. to app. den., 1988 N.Y. App. Div. LEXIS 8081




(1st Dep't 1988) (“NYCCELP1”); NYCCELPv. Koch, N.Y.L.J, July 21, 1989, at 18 (Sup. Ct. N.Y.

Co.) {C-525, S-631}, aff'd on opinion below, 170 A.D.2d 419 (1st Dep't 1991), v to app. den.,

1991 N.Y. App. Div. LEXIS 8028 (1st Dep't 1991) (“NYCCELPI1”); NYCCELPv. Koch, N.Y.L.J,

May 12, 1993, at 29 (Sup. Ct. N.Y. Co.) {C-525, S-653}, appeal withdrawn, Stipulation (Feb. 24,

1995) (“NYCCELPI11"); NYCCELPv. Koch, 216 A.D.2d 219 (1st Dep't 1995) (“NYCCELP 1V");

NYCCELP v. Gidliani, slip op. (Sup. Ct. N.Y. Co. Nov. 27, 1995), {C-544, S-661}, apped

withdrawn, Stipulation (Oct. 8, 1996) (“NYCCELP V"); NYCCELP v. Giuliani, 173 Misc. 2d 235

(Sup. Ct. N.Y. Co. 1997), aff'd, 248 A.D.2d 120 (1st Dep't 1998), |v. to app. den., 1998 N.Y .App.

Div. LEXIS 8108 (June 25, 1998) (“NYCCELP VII"); NYCCELP v. Giuliani, 187 Misc. 2d 425

(Sup. Ct. N.Y. Co. 2000)(“NYCCELP VIII").

These decisions have resulted, inter alia, in declarations clarifying the meanings of, and

duties under, these laws; NYCCELPI; NYCCELPII; NYCCELPV; NYCCELP VII; orders directing

New York City's enforcement of these laws; NYCCELP1I; NYCCELPIII; NYCCELPV; NYCCELP

VI; NYCCELP VII; and contempt orders against the City for its failure to comply with those orders;

NYCCELP I1l; NYCCELP VI; NYCCELP VII.

NY CCELP was also a petitioner in a successful Article 78 proceeding enjoining New Y ork
City from sandblasting hazardous lead paint from bridges without proper environmental review.

Williamsburg Around the Bridge Block Assn v. Giuliani, 167 Misc. 2d 980 (S. Ct. N.Y. Co. 1995),

aff'd, 223 A.D.2d 64 (1st Dep't 1996).

Most recently, in 1999 NYCCELP brought an Article 78 proceeding that resulted in a
declaration nullifying recent changes in New York City lead paint laws, which had weakened the
protections for young children against lead poisoning, because the City enacted those changes

without proper environmenta review. NYCCELP v. Vadlone, N.Y.L.J.,, Oct. 16, 2000, at 26 (Sup.

Ct. N.Y. Co.).



In addition, NY CCELP appeared as an amicus curia in the landmark decision setting out

landlords' duties concerning lead paint, Juarez v. Wavecrest Management Team, both before the First

Department, 212 A.D.2d 38 (1st Dep't 1995), and before this Court, 88 N.Y.2d 628 (1996). This

Court, in Henry v. City of New York, N.Y.L.J. Feb. 22, 1999, at 26, also permitted NYCCELP to

appear as amicus curia in support of the motion for leave to appeal in that case, resulting in a

decision, Henry v. City of New York, 94 N.Y.2d 275 (1999), clarifying the infant tolling provisions

of CPLR 8§ 208 — an important element for ensuring the right to civil justice for lead poisoning
children. And this Court granted NY CCELP leave to appear as amicus curia in support of the
motions for leave to appeal in both of the two instant cases, Chapman, { C-667-68} and Stover, {S-
816-17}.

NY CCELP is concerned 1) that the damage caused by lead poisoning be prevented, (2) that
the economic benefits of eliminating lead paint exposure be redized, and (3) that statutes and
regulations created to protect children from lead poisoning be applied and obeyed. While
NY CCELP's purpose is the prevention of childhood lead poisoning, the organization recognizes that
imposing liability on parties responsible for preventing the injury of innocent persons (such as
children) from hazards (such as lead paint) serves an important public policy of encouraging

compliance with such responsibilities. Sage v. Fairchild-Swearingen Corp., 70 N.Y.2d 579, 587

(1987); Watersv. NY C Housing Authority, 69 N.Y.2d 225, 230 (1987) (“possibility of tort liability
arising from injury to tenants or others on the premises provides a strong incentive to landlord to

keep locks and other security systems in good repair”); Micallef v. Miehle Co., 39 N.Y.2d 376, 385

(1976); Codling v. Paglia, 32 N.Y.2d 330, 340-42 (1973). If negligent property owners can evade

the economic consequences of the devastating injuries lead poisoning inflicts upon the children of

this state, insufficient incentives will exist to make landlords take preventative measures.



Amicus CHINESE PROGRESSIVE ASSOCIATION (“CPA”) is a non-profit organization
serving the Chinese community in New York City. Since 1993, CPA has conducted a lead poisoning
prevention and outreach programin New Y ork's Chinese community. As part of this program, CPA
conducts an annua environmenta hedlth fair, bilingual educational workshops, and street outreach.
CPA also helps Chinese immigrant families of lead poisoned children overcome language barriers,
know their rights, and get the help they need. CPA has aso developed Chinese language educational
literature, displays, children's activities, and games related to lead poisoning. Lead poisoning
affects many children in the New Y ork Chinese community, and thus CPA is greatly concerned with
the outcome of these cases.

Amicus COMMITTEE FOR HISPANIC CHILDREN AND FAMILIES, INC., (“CHCF’) has
worked since 1982 to improve the lives of Latino children and families. The agency was founded
by a group of Latino hedth and human service professionals in response to the lack of culturally
sensitive and linguistically appropriate services. CHCF was established as an advocacy agency,
and has subsequently developed programs in critical areas of need, not only to provide services to
the community, but as well to inform its Center for Advocacy and Community Building of the
changing and growing needs of the Latino community. Unlike other direct service agencies that serve
minority communities, CHCF has developed a unique system of utilizing its presence and activities
within the community to obtain information on the changing needs of the Latino population and
advocate for systemic reform. Lead poisoning disproportionately affects the Latino community, with
devastating consequences not only for children but their families as well. CHFC therefore has an
interest in the outcome of this case, and strongly supports public policy changes to reduce and
eliminate the entirely preventable disease of lead poisoning.

Amicus COMMUNITY SERVICE SOCIETY OF NEW YORK, INC. (*CSS’) works
cooperatively with community-based organizations and other social policy and advocacy groups to
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fight poverty through research, advocacy, community development, and direct service. Since its
founding in the 1840s, the CSS has advocated for the health and welfare of New Y ork City's poor
residents. Through its activities, CSS has promoted and increased the affordable housing stock for
poor and homeless families in New York City and used legal intervention to protect the rights of
poor tenants. CSS's projects specifically seek to ensure that New Y ork City residents are protected
from environmental health hazards. Thus, the organization has a significant interest in the outcome

of these cases. CSS also appeared as an amicus in Juarez.

Amicus ENVIRONMENTAL ADVOCATES (“EA”) is a non-profit organization, with
thousands of individual supportersand over 130 organizational members throughout New Y ork State.
For more than 31 years, EA has served the people of New York as a watchdog and advocate on
virtually every important state environmental issue. Through advocacy, coalition building, citizen
education and policy development, EA works to safeguard public health and preserve our unique
natural heritage. EA has long been active in working to reduce the incidence of lead poisoning, one
of the chief environmental health hazards facing children and adults alike.

Amicus GREATER NEW YORK LABOR-RELIGION COALITION (“GNYLRC") is a
network of trade union and religious leaders concerned with human rights. Lead poisoning is not
a new human rights issue to this organization. After all the years society has known about lead
poisoning's devastating effects on its most vulnerable citizens and how to prevent it, it is a tragedy
that the persons responsible for the major source of that poisoning, lead paint in housng, have not
eliminated it. These cases bear directly on this central concern of the GNYLRC, which was aso

an amicus in Juarez.

Amicus LEGAL SERVICES FOR NEW YORK CITY, LEGAL SUPPORT UNIT, (“LSNY
LSU”) is composed of the attorneys and legal advocates from the 15 neighborhood legal services
offices that provide free legal services to low-income tenants and families throughout New Y ork
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City. LSNY LSU aso co-chairs the Housing Advocates Task Force, a group of tenant advocates
dedicated to protecting the constitutiona, statutory, and regulatory rights of low-income tenants and
families, a goal that these cases outcomes will either support or undermine. LSNY LSU was aso

an amicus in Juarez.

Amicus MAKE THE ROAD BY WALKING, INC., (“MTRBW”) is a membership-led,
community-based, not-for-profit organization committed to promoting collective action and
expanding the opportunities for self-determination among residents of Bushwick, Brooklyn, through
collaborative learning, organizing and activism, and community support. MTRBW's Environmental
Justice project is working to achieve solutions to the environmental problems that plague the
Bushwick community. One of the most serious of these problems is childhood lead poisoning, as
Bushwick had the highest rate of new cases of childhood lead poisoning in New York City,
according to the most recent available data from the City Department of Health. The majority of
MTRBW members and clients live in dwellings in the Bushwick community. The magority of
Bushwick's housing stock was built before 1960 and has not been renovated. Many of MTRBW's
members live in pre-1960 multiple dwellings or one- and two- family homes in New Y ork City and
are parents or legal guardians of young children. Indeed, more than haf of Bushwick households
in this predominately Latino community have children under age 18. MTRBW was also a plaintiff

in NYCCELP v. Valone.

Amicus METROPOLITAN COU