SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DI VI SI ON:  FI RST DEPARTMENT

In the Matter of the Application of NEW
YORK CI TY COALI TI ON TO END LEAD
PO SONI NG, et al.

Petitioners-Plaintiffs-Respondents,

New Yor k County
Clerk's I ndex No.
120911/ 99

for a Judgnent pursuant to Article 78
and 8§ 3001 of the Civil Practice Law and
Rul es

- agai nst -

PETER VALLONE, as Speaker of the New
York City Council; et al.

Respondent s- Def endant s- Appel | ant s.

AFFI DAVI T OF MARY CGEARHART
I N OPPCSI TI ON TO
RESPONDENTS- DEFENDANTS- APPELLANTS'
MOTI ON FOR A STAY

State of New York }
+SS..

County of New York

MARY GEARHART, bei ng duly sworn, states as foll ows under oat h:

1. | make this affidavit in opposition to respondents-
def endant s- appel l ants' ("appellants"”) notion for a stay of the
Judgnent entered bel ow on February 22, 2001. This affidavit is
based upon ny own personal know edge.

2. | reside at 250 Mott Street, Apt. 18, New York, New
York. The building has about 20 apartnents. On information and

belief, the building was built around 1900.
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3. | reside there with nmy adopted son, Jacob Gearhart, who
will shortly turn one year of age (born April 9, 2000).

4. In Cctober of 2000, | becanme concerned about the
possi bl e hazards of lead paint and lead dust in nmy hone. The
| andl ord was renovating the building, and there was a | ot of dust
in the common hal lways, as well as in ny apartnent.

5. | tried calling various Cty agencies about the dust
problem | was told that they could not do any testing unless ny
son was al ready | ead poi soned.

6. As a result, on Cctober 18, 2000, | hired an
i ndependent testing firm Enviro-test, Inc., to test the | ead dust.
The i nspector, Arthur Mrales, took three dust w pe sanpl es inside
my apartnent and two dust w pe sanples in the hallway outside ny
apartnment. The results are in the report attached as Exhibit 116.

7. | aminformed that the federal Environnmental Protection
Agency defines a lead hazard as 40 mcrograns per square foot
(":zg/ft2”). Four out of the five sanples taken had results far in
excess of this federal definition of alead hazard. In one room of
nmy apartnent the dust had a lead |l evel of 1,636 -g/ft2 —over 40
times the hazard | evel. My kitchen floor was 442 :g/ft2 —ten
tinmes the hazard level. Because Jacob is at a crawling stage,
was extrenely concerned.

8. However, the landlord refused to clean up the |ead

dust, nor relocate ne and ny young child until the hazardous work
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was conpl eted. Because of ny concern for my son's health, | began
stayi ng el sewhere, and amcurrently staying with a friend until the

conditions are corrected.

9. | began a rent strike in Decenber of 2000 because of
the conditions. In February of this year, the | andlord commenced
a non- paynment proceedi ng agai nst ne in Housing Court. |In response

to my request, the court ordered an inspection of ny apartnent by
t he Departnent of Housi ng Preservation and Devel opnent ("HPD'). 1In
my February 27, 2001, inspection request (attached as Exhibit 117),
| specifically |isted, anong ot her conditions, "dust frombuil di ng
denolition and renovation (contains lead)" as well as "walls,
ceiling - holes, falling cracked plaster/paint."

10. When the inspector fromHPD arrived, | told himabout
nmy concerns about |ead and the fact that | had a young child. In
fact, the inspector and | discussed our commonality of being
adoptive parents. Nonetheless, | was shocked when the inspection
report (attached as Exhibit 118) canme back w thout any |ead paint
violations. Instead, the inspector wote up the danaged pai nt as
a class "B" non-lead paint violation! See inspection report item5
("repair the broken or defective plastered surfaces and paint in a
uni form color water damaged ceiling and walls ...."). | don't
understand this -- HPD was infornmed | had a young child, and the

i nspection report acknow edges that this is an "old | aw tenenent."
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11. | have been told that | ead dust is the prine mechani sm
for children becom ng | ead poi soned. | amnow infornmed that under
the City's Local Law 38, the landlord is under no obligation to
respond to the | ead dust hazard at this time, and that HPD has no
power to cite the lead dust as a violation of the Housing
Mai nt enance Code (although HPD could have at |east presuned the
damaged paint and plaster in ny old building was | ead paint). And
| am told that the Departnent of Health wll not do any code
enforcenent concerning the |lead dust unless ny child is already
| ead poi soned.

12. | cannot understand why New York City's laws require
neither the landlord nor the code enforcenent agencies to respond
to hazardous | ead dust situations before ny child is irreparably
harmed by | ead dust. For this reason, | strongly support efforts
to require the City Council to undertake careful environnental
reviews of the | aws concerning | ead paint, so that children such as
m ne receive the protection they need and deserve.

[ s/ _Mary Gearhart
MARY GEARHART

Sworn to before me this
26t h day of March, 2001

[ S| Hatthew 9. Chactere

MATTHEW J. CHACHERE
NOTARY PUBLIC, STATE OF NEW YORK
No. 02CH4902927
QUALIFIED IN KINGS COUNTY
COMMISSION EXPIRES JULY 27, 2001
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