SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DI VI SI ON:  FI RST DEPARTMENT

In the Matter of the Application of NEW
YORK CI TY COALI TI ON TO END LEAD
PO SONI NG, et al.

Petitioners-Plaintiffs-Respondents,

New Yor k County
Clerk's I ndex No.
120911/ 99

for a Judgnent pursuant to Article 78
and 8§ 3001 of the Civil Practice Law and
Rul es

- agai nst -

PETER VALLONE, as Speaker of the New
York City Council; et al.

Respondent s- Def endant s- Appel | ant s.

AFFI DAVI T OF MARTI N RUTSTEIN, PH.D.,
I N OPPCSI TI ON TO
RESPONDENTS- DEFENDANTS- APPELLANTS'

MOTI ON FOR A STAY

State of New York )
:SS.:
County of Orange )

MARTI N RUTSTEIN, Ph.D., being duly sworn, states as follows
under oat h:

1. | make this affidavit in opposition to respondents-
def endant s- appel l ants' ("appellants”) notion for a stay of the
Judgnent entered bel ow on February 22, 2001. This affirmation is
based upon ny own personal know edge.

2. | ama Professor (since 1970) of Geol ogi cal Sciences at
the State University of New York at New Paltz. M qualifications
i ncl ude a doctorate in Geol ogy, with concentrations in experinental

m ner al ogy, physical chemstry, and geochem stry from Brown

University in 1969. A maj or portion of ny professional career has



been devoted to research concerning the detection and anal ysis of
envi ronnent al | y hazardous m neral s, particularly | ead and asbest os,
and | have published extensively in this field. A copy of ny
curriculumviteeis annexed hereto.

3. | was the founder of Environnental Managenent Systens,
Inc. and Materials Analysis Research Systens (MARS), multi-service
envi ronmental consulting firnms which perfornmed field neasurenents,
field investigations, |aboratory anal ysis, and general consulting,
with primary expertise in asbestos, |ead, indoor air quality, and
general environnmental pollutants in the anbient environnment, both
i ndoor and outdoor. | also work with Environnental Managenent
Solutions, Inc. as a consultant, particularly with respect to
analytical and pollution problens, and also consult with EM
concerning quality assurance and quality control.

4. | have perfornmed thousands of tests for | ead with X-Ray

Fl uoroscope ("XRF") machines, both in the laboratory and in the

field. | have also provided training in the field of |ead paint
detection. | have testified in court as an expert in the field of
| ead paint detection in over a dozen cases. See, e.g., H& H

Equities Inc. v. Baez, L&T Index No. 99510/94, N VY.L.J., COct. 11,

1995, at 29 (Cv. C. Bronx Co.), aff'd, 175 Msc.2d 486 (AT 1st
Dep't 1997).

5. | have reviewed the March 12, 2001, Affidavit of Dr.
Jessica Leighton, annexed to appellants' notion, wth respect to

t he i ssues concerni ng XRF nmachi nes. Dr. Leighton's assertion that
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0.7 mlligrams per square centineter (“nmg/cnt”) “is an invalid
standard to lead paint testing equipnment that exists today”
(Leighton affidavit § 11) is sinply wong.

6. The assertions nmade by Dr. Leighton are strikingly
simlar to argunents the City made five years ago in the rel ated

New York City Coalition to End Lead Poisoning (“NYCCELP") .

Guliani case, when the plaintiffs successfully challenged the
Heal th Departnment's attenpt to raise the regulatorily perm ssible
| evel of lead on painted surfaces fromO0.7 mlligranms per square
centineter (“nmg/cn®”) to 1.0 ng/cn?. The Suprene Court ultimately
rejected the Health Departnent's argunents and struck down those

changes, and the Appellate Division affirmed. NYCCELP v. G uliani,

173 M sc.2d 235, 239-40 (S. &¢. NY. Co. 1997), aff'd, 248 A D.2d
120 (1st Dep't 1998). Part of the record in that proceedi ng was ny
affidavit (dated Novenber 14, 1996, a copy of which is attached as
Exhi bit 120 hereto) in support of the plaintiffs' position, wherein
| explained why the City's argunents for raising the bar on the
quantity of lead permtted in painted surfaces were not justified:

15. The Gty justifies its change from a standard of
less than 0.7 ng/cnt to less than 1.0 ng/cn? of lead in
paint as concurring with United States Departnent of
Housi ng and Urban Devel opnment (HUD) Guideli nes. o
course, the HUD Cuidelines are not regulations or
statutes. Nor do they prohibit local jurisdictions from
setting stricter standards, based on | ocal environnents.
| ndeed, in support of the Cty's reliance upon HUD
gui delines for changing fromthe 0.7 ng/cnt to the 1.0
ng/ cnt st andard, DoH Commi ssi oner Hanburg's Affidavit (at
page 9, ¥ 18) quotes HUD s rationale that the "1.0 ny/cn?
level is within the range of 0.7 ng/cn?® to 2 ng/cn?
typically used as abatenent standards by |local...
Chi | dhood Lead- Pai nt Poi soni ng Prevention Programs." 52
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Fed. Reg. 4872 (1987) (enphasis added). New York City,
| ong a | eader in | ead pai nt and envi ronnental regulation,
need not followthe same rules as M ssissippi or fall to
t he | owest conmon denom nator set for the entire nation.
Few jurisdictions, if any, nust deal with lead paint in
dwel lings to anywhere near the sane extent as New York
Cty.

16. Mbdst inportantly, fromny experience in conducting
t housands of Ilead paint x-ray fluorescence ("XRF")
measurenents in dwellings where children are already
poi soned, in many of these dwellings the paint had
readi ng of nore than 0.7 ng/cnt or nore but less than 1.0
ng/ cnt of | ead, and no other source of the | ead poi soning
was known. An XRF test of a thick accunmul ati on of | eaded
and non-| eaded paint |layers may yield values |ess than
1.0 ng/cnt of Ilead; however, when the surface or
substrate i s damaged, the layers fragnent and present a
cl ear and i medi at e danger. The change in the regul atory
standard to 1.0 ng/cnt will sinply exclude many poi soned
and potentially poisoned children from protection by
defining away the | ead hazards in their hone.

17. The City apparently is al so asserting that the nove
to relax the standards on lead paint fromO0.7 ng/cnf to
the 1.0 ng/cn? is notivated by the limtations of the
measurenent instrunents. | amfamliar with the HUD and
EPA studies referred to in the Cty's answering
affidavits in opposition to the pending intervention
not i on. Comm ssioner Hanburg's reliance on HUD s
conclusions back in 1987 concerning the accuracy and
precision of XRF instrunments is msplaced, given the
substantial inprovenments in XRF technology in the
i ntervening nine years. Mdern XRF instrunents are, in
sonme cases, capable of detecting | ead | evels all the way
dowmn to 0.0 ng/cnt with an precision level of + 0.1
ng/cnm?. See, e.g., Performance Characteristic Sheet for
LeadSt ar XRF, annexed as Exhibit F.

18. Even assuming that field instrunents were incapable
of measuring these | ower | evels of | ead content, however,
doesn't nean they shouldn't be regulated; or at |east

subject to a risk assessnent. A condition which is
defined as "lead free" because it is below regulatory
[imts may not necessarily be "lead safe.” The federal

Centers for Disease Control ("CDC') defines | ead paint as
0. 06% by weight, which is far |lower than the regulatory
l[imts used by New York City. Simlarly, HUD reconmends
ri sk assessnments for | ower XRF neasurenents. |In as nuch
as any neasurable anmount of lead in paint can produce
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envi ronment al exposure, these |l ow |l ead conditions should
trigger a requirenment for risk assessnments as well. XRF
instrunments can be used as a screen for these possible
| ow | ead conditions.

Affidavit of Martin Rutstein, Ph.D., Nov. 14, 1996, at 7-9

(enmphasis in original).

7. The above- quot ed considerations | set forth five years
ago are, if anything, even nore conpelling today. The technol ogy
of | ead detection instrunents has advanced to the point where XRF
devices can detect lead paint levels down to the level of 0.1
nmg/ cm® within an accuracy of a few percent. For exanple, the N TON
XL-309 Spectrum Analyzer XRF routinely produces analytical
confidence levels of 95 to 99. 7%for nost tests and for |ead | evels
around 1.0 ng/cn®, a mnimumconfidence |evel of 95% a val ue that
can be increased to 98.25 to 99. 75% by the operator.

8. Dr. Leighton's statenents appear to inply that the 1.0
ng/ cnm? standard was scientifically established over the 0.7 ng/cn?
standard on a health basis. This is conpletely wi thout foundati on.
The 1.0 nmg/cn? figure is a technol ogy-based standard, not a health-
based standard. Lead is not healthy for children at any | evel, and
there is no question that a wall with, say, a surface coating

containing 0.6 ng/cn? of |ead can cause a human | ead heal th hazard
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from both degradi ng paint and the associ ated | ead-cont ai ni ng dust
and is quite capable of poisoning of a child.

9. Rat her, the 1.0 ng/cn® standard —and for that matter
the 0.7 ng/cn? standard — were set a nunber of years ago based
upon what was the |owest |evel that could be neasured within an
acceptable level of accuracy and precision at that time (the
“Practical Quantification Limt”). This was never the sane thing
as determning the level of safety froma health basis. Even at
the present time, EPA in its l|lead regulations under Toxic
Substances and Control Act § 403 (15 U.S.C. § 2683)1 di sti ngui shes
between *“health-based action triggers” and “technol ogy-based
cl earance I evel s.” EPA sel ects technol ogy- based neasurenents si nce
t he Agency does not believe that it has sufficient technical basis
for identifying health-based triggers.

10. For that reason, in 1978 the Consunmer Product Safety
Comm ssion set the permssible anmpbunt of |ead in new paint
manufactured for sale at the level of 0.06% by weight —a figure
that woul d generally translate out to far | ess than even 0.7 ny/cn?
when applied to nost surfaces, because that figure was the | owest
measur abl e anmount. Indeed, the OCccupational Safety and Health

Adm nistration (OSHA) regulates “any” anpunt of lead in

1. Part of the Residential Lead-Based Paint Hazard Reduction Act
of 1992, enacted as Title X of the Housing and Comrunity
Devel opnment Act of 1992 and commonly known as “Title X~
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construction projects. 29 CFR 8 1926.63. |If there is “any” |ead
present in disturbed materials, then the enployer nust take steps
to ascertain exposures and protect workers. |If we protect workers
agai nst any anmount of lead in their workplace, why should we do
| ess for our children in their homes?

11. | am unaware of any studies that prove it is safe to
| eave unabated deteriorated | ead paint in a young child' s hone if
it tests in the 0.7 ng/cn? to 0.9 ng/cn? range, but unsafe if it
tests at 1.0 ng/cnt or above. There is sinply no such threshold
froma health standpoint. And neasuring | ead paint with nodern XRF
instruments at the 0.7 ng/cn? level is emnently doable and fully
defensi bl e; indeed, we have been doing so for many years in New
York City. | understand, in fact, that the entire state of
Maryl and, which has one of the nore active |ead poisoning
prevention prograns in the nation, uses the 0.7 ng/cnt standard
today. See M. Code Ann. Envir. 8 6-1001(c)(1); M. Regs. Code
Title 26, § 16.01.02(B)(7).

12. In sum | believe allowing a |less stingent standard
will only pronmote the continued existence of dangerous and
hazardous levels of lead in children’ s environnents. The only

basis for a less stringent level would have to be inadequate
instrunment capabilities or an unwillingness to regul ate hazar dous
conditions. W now have instrunents that can easily overcone the

anal ytical concerns voiced by sone in the past. W now nust be
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ready and willing to face and sol ve the chal | enges posed by | evels
of lead that are not unconmmon. And we nust face the problem of
dealing with hazardous |evels of lead in anbient dust that result
fromthe ongoi ng agei ng and degradation of |ead-containing paints
inresidences. Only then can we know t hat we have taken reasonabl e
and conmon sense steps to protect our children agai nst an insidi ous
danger that is clear to sone, but apparently invisible to others.

/s/ Martin Rutstein
MARTI N RUTSTEI N, Ph. D.

Subscri bed and sworn before me
this 27 day of March, 2001.

/sl
NOTARY PUBLI C
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