© 00 N o o b~ W N PP

N NN N NN R R B RB R R R R R R
a A W N B O © 0O N O O N~ W N kB O

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - CIVIL TERM - PART: 2

In the Matter of the Application of NEW YORK CI TY
COALI TION TO END LEAD PO SONI NG, et al.,

Petitioners-Plaintiffs,

for a Judgnent pursuant to Article 78 and
Section 3001 of the Civil Practice Law and Rul es

- agai nst -

PETER VALLONE, as Speaker of the New York City
Council, et al.,

Respondent s- Def endant s.
I ndex No. 120911/99 80 Centre Street
ORAL ARGUMENT New York, N.Y.
Novenber 15, 1999

BEFORE

HONORABLE LOU S B. YORK,
Justi ce

APPEARANCES

NEW YORK PUBLI C | NTEREST RESEARCH GROUP
Self-represented as Petitioner-Plaintiff
9 Murray Street, 3rd Floor
New York, N.Y. 10007-2272

BY: ANDREW GOLDSTEI N, ESQ

NORTHERN MANHATTAN | MPROVEMENT CORP.
LEGAL SERVI CES
For all other Petitioners-Plaintiffs
76 Wadsworth Avenue
New York, N.Y. 10033

BY: MATTHEW J. CHACHERE, ESQ.

ALAN F. BOWN, CSR, RMR, CRR



© 00 N o 0o A~ W N PP

N RN NN NN R R R R R R R R R R
g A W N RP O © O N O O A W N B O

(Appear ances conti nued:)

NEW YORK CI TY LAW DEPARTMENT
OFFI CE OF THE CORPORATI ON COUNSEL
Attorneys for the Respondents-Defendants
100 Church Street
New York, N.Y. 10007
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* *

*

MR, MJSCHENHEI M  Your Honor,
the threshold i ssue before your Honor
is whether it was appropriate for
the petitioners to designate this
proceeding as related to the 1985
action dealing with enforcenment of
Local Law 1 of 1982. These two cases
are not related and petitioners’
designation is an inappropriate attenpt
to forum shop. Consequently, this
proceedi ng should be returned to the
Clerk's Ofice for random reassi gnnment.

Thi s proceedi ng chal | enges the

| egi sl ati ve branch's enactnent of Local

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs
Law 38 under the State Environnental
Quality Review Act. The parties
papers are focused solely on whet her
the SEQRA mandates were followed in the
| egi sl ati ve process of enacting Local
Law 38 in June of this year.

In contrast, the 1985 class action
chal | enges the executive branch's
enforcenent of Local Law 1 of 1982.
| ndeed, that action has focused al npst
exclusively on Local Law 1. SEQRA has
never been an issue in the 1985 acti on.
And as to this proceeding, enforcenent
by the executive branch of Local Law 1,
or any other law, for that matter, is
not at issue.

The justifications for having
rel ated cases heard before the sane
j udge, conservation of judicial
resources and the avoi dance of
i nconsi stent rulings, are sinply
not present here. Judicial resources
will not be conserved; these two cases

i nvolve two conpletely different areas

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs
of law and two different |ocal |aws.
Nor are inconsistent rulings a threat.
Def endants' notion, in the '85 action,
to vacate the Local Law 1 orders should
prevail; and even if there is any
guestion as to the ultinmte success,
t he defendants have indicated that we
are willing to withdraw that notion
whi ch elim nates any perceived threat
of inconsistent rulings.

THE COURT: Explain that.

You're willing to withdraw the
notion to dismss the other -- the
class action suit that's still pending?

Is that what you're saying?

MR. MUSCHENHEIM We are wlling
to -- we will withdraw the notion to
vacate the order based on Local Law 1
in the 1985 acti on.

THE COURT: | don't follow you.
You will nove to vacate ny orders?

MR. MJUSCHENHEIM I n the 1985
action, we had noved, as a result of

your order that the parties had to do

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs

sonet hing by, | believe, the mddl e of
Sept enber -- we had proposed to vacate
orders based on Local Law 1 as a result
of the enactnent of Local Law 38.

THE COURT: Oh, okay.

MR. MUSCHENHEIM We are wlling
to withdraw that notion and --

THE COURT: In other words, Local
Law 1 still applies and | can hold the
commi ssi oner in contenpt?

MR. MJUSCHENHEI M  Local Law 1 is

applicable at this stage. | think that
the parties are willing -- | think the
parties -- | think the petitioners have
i ndi cated that they were willing to

enter into a stay pending the
resol ution of the Local Law 38
proceedi ng and --

THE COURT: So what you're really
willing to do is to consent to a stay
inlieu of your notion to dism ss.
Isn't that what you're sayi ng?

MR. MUSCHENHEIM We are wlling

to -- right -- to hold off noving on

ALAN F. BOWN N, CSR, RMR, CRR
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the Local Law 1 orders at this stage,
which is exactly what the petitioners
had suggested in their cross-nption and
in their opposition to our notion in
t he 1985 acti on.

THE COURT: That rem nds ne, |
forgot to tell you that | know that you
submtted an affidavit in -- at | east,
an affidavit in opposition to the
motion to disqualify me fromthis case.
The reason | know that is because | got
a courtesy copy of the reply affidavit,
and |'ve read the reply affidavit but
I've never seen your affidavit in
opposi tion.

MR. CHACHERE: Your Honor, |
hand-del i vered a copy of that here.

THE COURT: | couldn't find it.

MR. CHACHERE: And | just
handed -- | handed up anot her copy,
as wel | .

THE COURT: GCkay. | just want
you to know that I'm conducting this

proceedi ng right now, or this hearing,

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs
wi t hout havi ng read your answer.
MR. CHACHERE: Ckay.
THE COURT: \Which may pose sone
problenms for ne to i nmedi ately make a

deci sion, which | had wanted to do.

MR. CHACHERE: Ckay. Well, it's
not that long. As | said, |'ve just
handed it up.

THE COURT: | think I figured it

out based on the comrents in the reply
affirmati on. I mean, it was clear to
me fromthe -- | think it was clear to
me fromthe reply affirmati on what you
had argued. But | still think, naybe
I should read it before I do anything,
and maybe, if we don't stay here for
more than an hour or so, before | do
anything, | could read your affidavit.

Okay. | just wanted to nake that
cl ear.

MR, MJSCHENHEI M  Just to
summari ze, | nean, the cases that
I"ve cited in my noving papers, none

of those cases support petitioners'

ALAN F. BOWN N, CSR, RMR, CRR
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designation as related to the 1985
acti on. In those cases, there was a
singl e di spute over the sane building
or over the sanme personal injury or
over the sane enpl oynment rel ationship.
Here, there are two different
situations: there's Local Law 1 of 1982
and Local Law 38 of 1999. They're two
conpletely different animals, so to
say.

So we woul d respectfully request
that the -- that their designation --

I mean, that you send this case back
to the Clerk's Ofice for random
reassi gnnent .

THE COURT: Let me ask you, is
there any case law, at least in this
state -- not in the First Departnment --
where a statute ained at what is
perceived as problenms in health care is
subject to -- and I know |I' m touching
on the nmerits but | really want to know
this -- is subject to SEQRA?

I mean, | found it unusual and

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs
I had some SEQRA cases. Cenerally,
it's got to do with congestion in the
streets, or too nuch el ectromagnetic --
el ectromagneti c exposure in the
environnment to people who are |living
near certain lines that are being set
up, or things like that.

I"'mnot famliar with any
| egi sl ation, or any case |aw, rather,
that tal ks about SEQRA's rel ationship
to health-care legislation, and | was
just wondering whether there is such
case |law on that.

MR. RI CHVOND: Your Honor, |'m not
aware of any case |aw on that direct
poi nt .

MR. GOLDBERG  Your Honor, maybe
I can explain. M nanme is Andrew
Gol dberg. I'man attorney with NYPIRG
and | represent the NYPIRG petitioners.

First of all, in this case, the
i ssue of whether or not SEQRA applies
to the circunstances was not raised by

the City in their answering papers.

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs

VWhi l e your Honor refers to this
as health legislation, it also is
really environnmental. The entire
statute is about the work practices,
or a good part of it is about the work
practices, disturbing of a toxic
substance in the apartnents.

The other thing | think that's
i nportant to keep in mnd, your Honor,
is that there was -- | think it is the
Chi nat own case, says that -- and the
Court of Appeals has said a nunber of
times, that not only is the Court to
enforce the provisions of SEQRA, but
the additional requirenents and gl oss
that local law may give to it. In New
York City we have SEQRA/ CEQR

THE COURT: CEQR, with a C.

MR. GOLDBERG In this case, the
action that's under discussion here was
a resolution by the legislative body of
the City of New York, the City Council
So the Gty Council, as the legislative
body of the City of New York, has said

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs
that SEQRA -- at least, New York City
CEQR -- applies to this circunstance.
So | don't really believe that it's an
i ssue.

THE COURT: They passed a
resolution saying that it had no inpact
on the environnment; right?

MR. GOLDBERG Well, they have
passed a resol ution saying that CEQR
applies and -- New York City CEQR
because they passed a resol ution of
negative inpact.

THE COURT: | understand that.

But in the next breath, they said
that since it has no substanti al
i npact - -

MR. GOLDBERG  They attenpted
to act under CEQR The City Council
as the legislative body, is saying,
at least Cty CEQR environnenta
| aw applies, and then we have a
determ nation under City | aw.

But | think your Honor's question

is a threshold question, and | think,

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs

inlight of the action of the City
Council, it's really not an issue in
this case.

| al so understand that there are
cases -- | can't cite themfor you
your Honor, but if you' d like us to
brief the issue, we can -- where SEQRA
has been applied to pesticide use, both
i nsi de apartments and out doors, as wel
as other circunstances. So | don't
think that this is an entirely unique
case.

THE COURT: You nean to
| egi sl ati on regul ati ng pestici des?

MR. GOLDBERG Yes, and we can
brief that issue if your Honor w shes.

But | think the City Council's
actions really settled the question in
New York City as to whether SEQRA and
CEQR apply to this action, because the
| egi sl ati ve body has said it does.

THE COURT: Ckay. | don't know
that we need to discuss this any

further. | think the question really

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs
before us, in the first -- at first
bl ush, is whether or not I'mgoing to
continue to preside in this case.

MR. MUSCHENHEIM | think that's
correct, your Honor. I think -- |
mean, we would ask that everything --
that this case be held in abeyance
until you have nmde that decision.

MR. CHACHERE: May | be heard,
your Honor?

THE COURT: Sure, especially since
I haven't read your affidavit.

MR. CHACHERE: Yeah, whi ch does
put nme at somewhat of a di sadvant age.
You know, |'m not sure what went on.
| did -- as | said, | cane here and did
deliver a hand copy, as well as brought
up --

THE COURT: I'"msure you did, but
we couldn't find it.

MR. CHACHERE: -- the origina
here today, so it's in the papers |
just handed up and it's about eight

pages, so it wouldn't take long to

ALAN F. BOWN N, CSR, RMR, CRR

13
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Pr oceedi ngs
peruse it.

But let nme just nmention a few
things. First of all, the request for
judicial intervention, the RJI form
on its face, requires the attorney
si gning that docunent, under penalty of
perjury, to disclose any rel ated cases,
and | was the attorney who signed that
docunment. | think that | was under
an absolute obligation to disclose the
very close relationship between these
two cases; and, in fact, if |I didn't,

I think that would be a highly
guesti onabl e act.

Secondly, the Operating Statenents
of Justice Crane, which is in the
respondents' papers, also indicates
that the disclosure of related cases is
required.

Now, there is a case that we
di scussed at considerable length in our
answering papers and the City's notion,
called the Morfesis versus WI k case,

and it's a First Departnent case and

ALAN F. BOWN N, CSR, RMR, CRR
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it was a three-two decision. And
i nterestingly enough, that was the case
where the City was on the opposite side
of this question.

The City had brought a case which,
to my mnd, at |least, was far |ess
related to the initial case. One had
to do with a bank foreclosure action
that was going with respect to a second
pi ece of property -- to a particular
pi ece of property and, about a year
later, the Gty comrenced an action
having to do with code violations in
that property and asked to have it
assigned as a rel ated case.

And one of the parties chall enged
that and brought it up to the Appellate
Di vision, and the First Departnent said
t hat absent an abuse of discretion, the
concept of permtting a court to -- the
judge who has the arguably rel ated case
to determne if they're truly related
is a sound one. It permts the person

nmost famliar with the already-pendi ng

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs

case to make a determ nati on whet her
the new case is rel ated.

And what's interesting is what the
di ssent did. They, kind of, clarified
exactly what the considerations are and
they said that, in essence, there are
two i nportant principles here that
underlie why we have the rel at ed-case
designation: one is for reasons of
judicial econonmy and, secondly,
for the avoi dance of inconsistent
determ nations. And even the dissent
in the Morfesis case, you know,
recogni zed these as far nore inportant
t han random sel ecti on

THE COURT: Well, which of those
criteria --

MR. CHACHERE: Bot h.

THE COURT: -- of the two
criteria?

MR. CHACHERE: Both. And let ne
address each one in turn.

Wth respect to judicial econony,

first, I will say that our answer to

ALAN F. BOWN N, CSR, RMR, CRR
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the City's notion to have this case
reassi gned was due prior to when
the City's answer cane in in the
case-in-chief, so we were sonewhat
limted in what our response was; and
now t hat we've seen their answer, it,
in fact, enphatically denpnstrates that
these cases are related for purposes of
judi cial economny.

The City's entire argunment, as
we read it in their answer here, is
that Local Law 38 was passed precisely
because, in the City's view, it has
only beneficial inmpacts when conpared
to Local Law 1, as interpreted by this
Court, by your Honor, and as affirmed
by the First Department. And that's
the gist of their argunents. They have
put the interpretation of Local Law 1
by this Court as the main reason they
have enacted Local Law 38.

They go on for great length in
their papers about this. Their answer

attaches all the various orders in the

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs

NYCCELP versus G uliani case, various
stipulations in the NYCCELP versus
Guliani case. That is the main part
of their argument. So to say that
these cases are not related, that they
don't involve the sane subject matter
I think, is alittle bit of a stretch.

Wth respect to the City's
argunents that there are different
| egal issues here, | don't find that
persuasive. There are a |ot of
different | egal issues in NYCCELP
versus G uliani besides Local Law 1
| i ke Local Law 50, the Medicaid issue.

So we think this only further
supports our contention that there is
no one in a better position to hear
this case than your Honor, for the
pur poses of judicial economny.

Now, let me go to the question
of inconsistent decisions. | don't
recal |, offhand, when the conference
was, the | ast case conference we had

i n NYCCELP versus G uliani. | believe

ALAN F. BOWN N, CSR, RMR, CRR
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it was around Septenber the 4th, but
my recollection is that your Honor
directed that, if any notions were
going to be made, they had to be nade
by the 22nd of Septenber or the case
wi th be marked off the cal endar.

Now, what the City says is that
they were forced to make a nove to
di sm ss the orders; otherw se, they
woul d wai ve them Now they're turning
around and saying, "We're willing to
wi t hdraw those,” which | find -- you
know, if they were forced to make those
nmoti ons then, why are they willing to
wi t hdraw t henf?

Well, apparently, the reason
they're willing to withdraw themis
that they want to retroactively try to
di ssol ve any rel at edness between these
two cases, which | don't think changes
the fact that at the tinme that we
filed the RII, there was clearly a
rel ati onship between these cases.

So, in any event, on the 22nd

ALAN F. BOWN N, CSR, RMR, CRR
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Pr oceedi ngs

of Septenber, the City nade a notion,
in NYCCELP versus Guliani, premsed
entirely upon Local Law 1, to
vacate all the orders and the cl ass
certification in that action. Thus,
they put the validity of Local Law 38
squarely at issue in the NYCCELP versus
G uliani class action.

And, in any event, on the same day
that we filed the instant case here,
t he NYCCELP versus Val |l one case, we
cross-nmoved i n NYCCELP versus G uliani
in response to the City's notion to
dism ss, for precisely the sane relief
we're seeking in this case; i.e., a
declaration by this Court, by your
Honor, that Local Law 38 is invalid,
as a matter of |aw

Thus, i n either case, the issue,
we believe, of Local Law 38's validity
is squarely before this Court, and if
NYCCELP versus Vallone is referred to
anot her justice, then this Court is

still going to be facing the sane issue

ALAN F. BOWN N, CSR, RMR, CRR
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in NYCCELP versus Guliani. The City's
nmotion in that case cannot be resol ved,
| believe, w thout an understanding of
whether, in fact, Local Law 38 is
val i d.

Now, with respect to the City's
related offer, now, apparently
realizing the error of their ways,
they're willing to withdraw this notion
that they said was essential purely to
avoid a rel atedness question. W are
not willing to withdraw our cross-
nmoti on on that case and we woul d ask
that that go forward.

So, in conclusion, | -- you
know, | think I've set out nore of ny
argunents in ny answering papers here,
but I think it's time for us to nove
forward to the nerits of NYCCELP versus
Val | one.

THE COURT: Well, let nme just
ask this question: This argunent that
you' ve just nade about the relationship

between the two statutes, that even

ALAN F. BOWN N, CSR, RMR, CRR
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if | send this case off to another
justice, | still have the question of
whether or not this lawis valid, is
that raised in your answering papers?

MR. CHACHERE: Yes; we cross-noved
for that -- a determnation of that in
NYCCELP versus Guliani. W did that
the same day we commenced this case.

THE COURT: But it's not in these
papers (indicating), so | have to go to
NYCCELP versus G uli ani

MR. CHACHERE: No, they're in our
papers in NYCCELP versus Guliani. W
made precisely the sanme argunents there
as we made in NYCCELP versus Vall one.
Both cases have to do with the validity
of Local Law 38.

But, again, it's the Cty's
argunment in NYCCELP versus G ulian
t hat Local Law 38 invalidates all of
this Court's orders. |It's directly
in front of the Court here. And
conversely, in NYCCELP versus Vall one,

they're turning around and sayi ng, "W

ALAN F. BOWN N, CSR, RMR, CRR
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passed Local Law 38 precisely because

of the Court's orders in NYCCELP versus

Guliani."

And yet, they're saying --
and their words are -- we engaged in
bl at ant forum shoppi ng by desi gnati ng
on the RJI, as we were required to do,
that there was a rel ati onshi p between
t hese cases, so nuch that they're
willing to withdraw their notion, which
they said they were required to do or
they would waive it, purely for the
pur poses of, apparently, sending this
case to another justice.

MR. MJUSCHENHEI M  Your Honor, if
I may respond, there are a variety of
points. One is, the Mirfesis case
merely states that the operating --
nmerely states what the Operating
Statenent codifies, which is that
judicial economy and avoi dance of
i nconsi stent determnations is the
reason why we have cases related. It

says nothing nmore than that sinple

ALAN F. BOWN N, CSR, RMR, CRR
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princi pl e.
There are -- in terns of the Local
Law 1 action from-- the 1985 acti on,

as M. Chachere says, there are a
variety of other issues in that case,
we don't necessarily concede that.
There is no dispute that Local Law 1
had been front and center in that
| awsuit, and even if there were a
variety of issues in that l[awsuit,

SEQRA i s not one of them

THE COURT: | know, but if I
decide that SEQRA -- first of all, if
| decide -- | know I'mgetting into

the nerits again but | don't see how
it can be avoided -- if | decide that
t hey haven't satisfied SEQRA, the great
bul k of cases, | think, doesn't require
di sm ssal of the case; it requires
staying of the action until SEQRA is
satisfied.

Isn't that right?

MR. CHACHERE: [|'msorry; require

di sm ssal of which case?

ALAN F. BOWN N, CSR, RMR, CRR
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THE COURT: O the current case.

MR. CHACHERE: O NYCCELP versus
G uliani.

THE COURT: O Local Law No. 38.

Isn"t this Local Law No. 38?

MR. CHACHERE: Yeah, okay.

THE COURT: Now, you've said,
SEQRA applies and you' ve made a strong
argunent by citing that the City has
al ready invoked it -- the City Council
has already invoked it.

Now, suppose | agree with you
and | say SEQRA applies? That doesn't
mean that this case is dism ssed. |If
| decide that SEQRA applies and you
need an environnental inpact statenent,
I don't dismss this case; | stay its
enforcenent until there's an
envi ronnment al inpact statenent.

I's that not true?

MR. CHACHERE: You stay
enforcenent of which case, your Honor,
of the --

THE COURT: The Local Law 38.

ALAN F. BOWN N, CSR, RMR, CRR
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MR. CHACHERE: O NYCCELP versus
Val | one or NYCCELP versus G uliani?

THE COURT: O the NYCCELP versus
Val | one.

MR. CHACHERE: No.

THE COURT: You think | dismss

MR. CHACHERE: It's not dism ssed.
If you declare that Local Law 38
requi res an environmental inpact
statenent, it's an Article 78
proceeding. That's the end of the
proceeding. Then the City is required
to do that.

That's what happened in the
W lianmsburg versus Guliani case, the
case about the sandbl asting of |ead
pai nt off bridges. That was the
ultimte determ nation.

THE COURT: Well, it doesn't --
okay, it's an Article 78 proceeding,
but it doesn't invalidate Local Law 38.

MR. CHACHERE: Yes, it does.

THE COURT: It stays it.

ALAN F. BOWN N, CSR, RMR, CRR
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MR. CHACHERE: No, it invalidates
it. If it was wongly enacted and it
was enacted in violation of the law, it
is invalid. That's what the cases --
that's what the cases indicate. It
can't be retroactively repaired by
doing an EIS after the fact.

MR. RI CHVOND: Your Honor, |
di sagree, and again | think this is
getting to the merits, but | think
there is a variety of injunctive relief
that a court hearing the case on
Local Law 38 could carve out. One, |
i mgi ne, would be -- as your Honor has
stated, would be to stay it or even
al l ow Local Law 38 to proceed.

THE COURT: Well, | don't think
that any court would allow it to
proceed in the absence of a required
ant ecedent act, but |'m not sure that
the court would be required to dismss
it, either.

MR. RI CHMOND: Thank you, your
Honor .

ALAN F. BOWN N, CSR, RMR, CRR
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MR. MJSCHENHEI M  Your Honor,
just two other issues in response
to M. Chachere's comrents earlier
about the rel atedness, or |ack of
rel at edness.

THE COURT: Well, what |I'm
per suaded by so far is the argument
about the possibility of inconsistent

deci si ons.

MR. MUSCHENHEI M  Your Honor, that

is not a threat, since we have -- are
wi t hdrawi ng our noti on.

And we were not forced to nmake
our notion. W made our notion in the
m ddl e of Septenber because, had we not
done so, you woul d have marked -- you
had i ndi cated that you would mark the
case off the cal endar; you would mark
the 1985 action off of the cal endar.
To avoid that from happeni ng, we nade
our notion.

W are willing to wi thdraw that
nmoti on, and that di spenses with any

threat of inconsistent verdicts.

ALAN F. BOWN N, CSR, RMR, CRR
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And M. Chachere had indicated, in
his cross-notion, that he was wlling
to hold his cross-nmotion, as well as
our notion, in the 1985 action, in
abeyance pendi ng the decision on the
Local Law 38.

THE COURT: But if you w thdraw
at this point, I'mnot so sure he's
willing to stay the course with regard
to that position.

Are you?

MR. CHACHERE: No, we're not. No,
we're not, your Honor.

MR. MUSCHENHEI M  Your Honor, he
had previously --

THE COURT: It really conplicates
t he situation.

MR. CHACHERE: Your Honor --

MR. MJUSCHENHEI M  They had
i ndi cated previously that they were
wlling to. I mean, | think --

THE COURT: I mean, yes, but
not hi ng happened.

I nmean, you know, do | now say

ALAN F. BOWN N, CSR, RMR, CRR
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to him "You have to do it because you
said, at one point, you wanted to do
it? Now that the situation is changed,
I"mgoing to hold you to your word"?
I don't think the Appellate Division
woul d uphol d nme on that.

He made it under a certain set
of circunstances. Those circunstances
have changed drastically, and I don't
think, since it didn't happen and he
didn't doit, that | can tell him
"You have to do it now "

MR. MUSCHENHEI M He was willing
to hold his -- I"'msorry. He was
willing to hold his notion in abeyance.

THE COURT: But he's not willing
to do that now.

MR. CHACHERE: Your Honor, may |
read fromthe City's reply papers here?
Footnote to page 4: "Before the City
knew t hat Local Law 38 was being
chall enged, the City was required to
move in the 1985 action or essentially

waive its right to relief.”

ALAN F. BOWN N, CSR, RMR, CRR
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Now they're saying that that's not
true, but that's what he said | ast week
when he put his reply papers in, that
he woul d waive his relief. And now he
said no, it's just because it was being
mar ked of f cal endar.

MR. MUSCHENHEI M  Your Honor, the
first sentence of that footnote clearly
states what the situation was.

MR. CHACHERE: Well, that's his
wor ds, not nine

THE COURT: Al right, let's get
into the merits now.

MR, MJSCHENHEI M  Your Honor, we
object to going forward with the nerits
on this issue at this time. W would
i ke a decision on the issue of the
rel at ed- case i ssue.

THE COURT: Well, here's the
thing: You know, | don't see any reason
to waste tinme on this. |[|f | decide
agai nst you, then I'mgoing to have to
call you back for another argunent.

If | decide for you, then we've only

ALAN F. BOWN N, CSR, RMR, CRR
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wasted nmaybe a half an hour here in
arguing the nerits. | think that the
bal ance of equities falls decidedly in
favor of having the argunent.

MR, MJSCHENHEI M  Your Honor, we
object to going forward --

THE COURT: \What is wong with
havi ng the argunent? Wat --

MR. MUSCHENHEI M  Because - -

THE COURT: It doesn't influence
me one way or the other, but it does
allow nme to make a nore expeditious
deci si on.

MR. MJUSCHENHEI M | think we
would like to --

| mean, if there is a decision
agai nst us on the rel at ed-case
designation, we would go to the
adm ni strative judge and raise that
i ssue, which is permtted under the
Qperating Statement. And we think
that the proper course is to go through
that procedure, as opposed to possibly

havi ng argunment now, only to re -- only

ALAN F. BOWN N, CSR, RMR, CRR
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to have to go through that process
one nore tine, if either you or the
adm ni strative judge believes that
this case was inproperly designated as
related to the 1985 acti on.

MR. CHACHERE: Well, your Honor,

I think that the First Departnent's
decision in Mrfesis says that only

the Appellate Division has appellate
authority over orders that you make on
a notion. |'munaware that Justice
Crane has becone an internediate
appel l ate authority on notions that
have been briefed and submtted to this
Court .

THE COURT: | think he has sone
residual authority; not to rule on the
merits, of course --

MR. CHACHERE: Ri ght.

THE COURT: -- but to rule --

I nmean, he can assign cases to
j udges and unassign them

MR. CHACHERE: Ri ght.

MR, MJSCHENHEI M  Your Honor --

ALAN F. BOWN N, CSR, RMR, CRR
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THE COURT: So | don't have any
problemw th that. You know, | don't
think he can reverse ne on any issue.

MR. CHACHERE: Ri ght.

THE COURT: But he certainly can
either give ne a case or take a case
away. That's one of his functions.

MR. CHACHERE: Ri ght.

And | think, your Honor, that -- |
think you' ve correctly noted that the
judicial econony is, in fact, served by
proceeding with this case right here
and now. They're clearly related. The
rel at edness between these cases and the
rel at edness of the nerits, in fact, to
the City's own notion for sending this
case el sewhere are -- denonstrate that
judicial econony is served by going
forward

THE COURT: Well, | think | see
counsel 's problem though. Wat he's
concerned with is, if | decide that |
have -- that I'mnot going to recuse

myself and then | go in and decide the
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merits in the sane deci sion, we now
have a procedural quandary, because
could Judge Crane -- | think, in that
instance, it would be very difficult
for himto say that | shouldn't have
had the case.

And he woul d al so be hard pressed,
and, probably, the Appellate Division,
after all is said and done and there's
a decision in the case and everything
el se, and he has to face the question:
"Well, aren't you appealing only
because you don't |ike the Judge's
deci sion now? You wouldn't be
appealing if he decided in your favor.'

So maybe we shoul d pay sone
attention to his problem here.

You know, there's sonething |
could do to satisfy what | think is
your concern and that is, | could
deci de -- hear everything, decide the
disqualification issue first and, ten
days later, if | haven't been stayed

by the Appellate D vision in any way,

ALAN F. BOWN N, CSR, RMR, CRR
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decide the nerits.

MR. MJUSCHENHEI M | think, your
Honor, that we would prefer to go
forward only with this issue of the
rel at edness.

THE COURT: You're not prepared
on the -- I"'mwong? That's not the
reason - -

MR. MJUSCHENHEI M  We are prepared
to nove forward on that argunent --

THE COURT: But what's wong with
the procedure that |I've set up?

MR. MUSCHENHEIM | think it's
a-- we'll have to -- we may have to go
t hrough this whole process tw ce, and
that's a waste of everyone's tine.

THE COURT: Well, we may have
to go through it twice with one judge

when we coul d have done it once, al so.

That's a possibility also. | mean, how
can you weigh -- you can't decide which
is which.

And, since we're all here and

everybody's primed and we have a very

ALAN F. BOWN N, CSR, RMR, CRR
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attentive audi ence who want to hear the
argunments of both sides, | think that
there's no problemin going forward.

And | prom se you, | won't make a
decision on the nerits until ten days
after | release ny decision on whether
I'"mdisqualified or not.

MR, MJSCHENHEI M  Your Honor, we
object to the procedure going forward.

THE COURT: Al right, objection
is noted.

Only because |I'm not persuaded
that there's any good reason not to
have the argunent now

MR. MJUSCHENHEI M | think we
will -- we are spinning our wheels, if
we have to go through this argunment now
and then have to --

If either you or Justice Crane
deci des that these two cases are
not related, we will then have to go
through this whole process all over
again --

THE COURT: Well --

ALAN F. BOWN N, CSR, RMR, CRR
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MR. MJUSCHENHEI M -- and counse
is primed now, but |I'm sure they can
get re-prinmed.

THE COURT: Wy does he have to?

My point is --

MR. MUSCHENHEI M  Because - -

THE COURT: M point is, if |
decide that | have the jurisdiction,
then why would | have to call everybody
back and decide to argue it all over
agai n?

MR, MJUSCHENHEI M Because, even
if you decide that you have the case,
we are entitled, under the Operating
Statenment, on page 2, which clearly
states that any further review that
is required of the rel atedness issue
occurs before the adm nistrative judge.

THE COURT: Ckay, I'Ill give you 20
days, then, before | decide the nerits.
You'll have a chance to go to -- if |
deci de agai nst you, and | wouldn't be
so certain, because nmy nmnd is not made

up at this point.
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MR. MJUSCHENHEI M  We appreciate
t hat .

THE COURT: Really.

MR. MJUSCHENHEI M  We appreciate
t hat .

THE COURT: But if you want to
go to Judge Crane and, if you're not
satisfied with Judge Crane, you want
to go to the Appellate Division, I'Il
stay -- | won't rule on the nmerits for
20 days after ny deci sion.

Now, does that satisfy your
concerns?

MR. MJUSCHENHEI M | think, your
Honor, that we -- our position really
is that we would |ike to have this
i ssue of the rel atedness decided first.

THE COURT: Ckay, your objection
is noted.

M. Chachere --

Whi ch of you wants to argue?

MR. CHACHERE: M. Gol dberg.

MR. GOLDBERG. The petitioner

Si nce your Honor has presided over

ALAN F. BOWN N, CSR, RMR, CRR
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t he NYCCELP versus Guliani lawsuit for
several years, | know | don't need to
el aborate on the effects of |ead paint
and | ead poisoning. Suffice it to say
that the SEQRA action we're talking
about, that your Honor knows and
under stands very well, the repair,
the renmoval , the cl eanup of |ead paint
and | ead-contam nated dust in the
apartments and homes occupi ed by
children, is a serious health
environnmental problem Lead is a toxic
substance; it can cause brain damage
and ot her serious consequences to the
normal and heal thy functioning of a
child' s mnd and body.

Petitioners challenge the validity
of Local Law 38 on the grounds that the
City Council failed to conply with the
substantive and procedural requirenents
of the State Environnental Quality
Revi ew Act, SEQRA

The first step in the SEQRA

process is for the agency contenpl ating
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an action to make an initial
determ nati on of significance regarding
whet her or not the proposed action
wi |l have a significant environnental
effect -- excuse nme -- may have a
significant environnental effect,
requiring the preparation of an
envi ronnment al i nmpact statenent.

In this proceeding, the first
prong of petitioners' argument is that
the Council's Negative Decl arati on was
i nadequate on its face, having failed
to identify all relevant areas of
envi ronnmental concern, thus rendering
nmoot the subsequent steps of a harder
| ook and witten, reasoned anal ysis.

Since this argument is a facial
anal ysi s, your Honor, of the Negative
Decl aration, | ask your Honor to | ook
at page 14 of the Negative Declaration
where the Council was required to state
its environnmental assessnent and
det erm nati on

Does your Honor have a --

ALAN F. BOWN N, CSR, RMR, CRR
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| think that's Exhibit 1.
MR. CHACHERE: [It's Exhibit 1.

THE COURT: | think | have
everyt hi ng.
MR. GOLDBERG | have an extra

copy here, your Honor (handing).
THE COURT: | think it would be
easier if you give ne that.
MR. GOLDBERG At page 14,
your Honor, is where the Counci
is required to state the concl usion
of an environnmental assessnment and
determ nation. Subsection 1 says:
"For each of the inpact categories
bel ow, consi der whet her the action
may have a significant effect on the
environnment with respect to the inpact
category. If it may, answer 'Yes.'"
VWell, in the Negative Declaration
it says -- for "Air Quality" it says:
"No." Incredibly, it says: "No";
that the action of repairing, renoving
and cl eaning up | ead paint and

| ead-cont am nated dust in the

ALAN F. BOWN N, CSR, RMR, CRR
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apartments and homes occupi ed by
children will not have an inpact --
may not have an adverse inpact on air
quality.

And the sanme thing for hazardous
mat eri al s. Lead is a toxic substance,
and again the Council answered "No."

I n subdivison 2, the second
paragraph, it says: "Are there any
aspects of the action relevant to the
determ nati on whether the action may
have a significant effect on the
envi ronnment, such as conbi ned or
currul ati ve i npacts?”

This was a | ast chance for the
Council, your Honor -- for themto
consi der whether it may have an adverse
i npact; whet her renoving, disturbing
lead in an apartnment may have an
adverse envi ronmental inpact, and
again, incredibly, the Council says
"No" in the face -- in the
environnmental -- in the Negative

Decl arati on.

ALAN F. BOWN N, CSR, RMR, CRR

43



© 00 N o 0o A~ wWw N PP

N RN NN NN R R R R R R R R R R
g A W N P O © O N O O A W N B O

44
Pr oceedi ngs

In fact, your Honor knows very
wel |, having presided over the NYCCELP
versus Guliani lawsuit, the action of
repairing, renoving and cl eaning | ead
paint or lead dust will have a
significant imnpact.

Local Law 38 al so i nposes many
other inpacts in addition to just
removing the lead paint. All of these
adverse inpacts are identified in the
petition at Paragraphs 149 through 198.
In this proceedi ng, however, in our
brief, the petitioners have focused on
just five.

First, Local Law 38 significantly
weakens the definition of |ead hazards.

Lead- contam nated dust is
recogni zed as the single greatest
source of toxic |ead exposure in young
children. In New York City apartnents,
its source cones fromlead paint that
is peeling, deteriorated, abraded or
i npact ed. Less common, but not unheard

of , exposure comes when a child chews

ALAN F. BOWN N, CSR, RMR, CRR
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on a nout habl e surface.

Lead paint, whether peeling or
intact, is a potential environnental
hazard, and under current law, all of
these potential hazards are recognized;
under Local Law 1, all of these
potential hazards are recognized.

Local Law 38 now says that only peeling
and deteriorated lead paint is a
hazar d.

Under SEQRA, the City Council was
conpelled to identify in the Negative
Decl aration this change in the | aw and
its associated environnmental inpact,
but it did not.

Second, under current | aw,
| ead- poi soni ng prevention extends to
children up to their seventh birthday.
The new | aw renoves all preventive
measures for six-year-old children.

Chil dren above the age of six are
| ead- poi soned, a fact respondents do
not dispute. DOH data shows that nine

percent of children identified with a
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bl ood | ead | evel of 20 m crograns per
deciliter are older than six years of
age.

In fact, Paula Prester, one of the
original 1985 plaintiffs in the NYCCELP
versus Koch lawsuit -- that's the way
| refer it to, your Honor, because |
represented the plaintiffs when it was
NYCCELP versus Koch -- was nine years
ol d when she was | ead-poi soned. Over
the course of a year, she was
hospitalized several tines for |ead
poi soni ng and was eventual |y pl aced
in foster care because her parents did
not provide her with alternative, safe
housi ng.

Agai n, under SEQRA, the City
Council was conpelled to identify in
the Negative Declaration this change
in the law and its associ ated
environnmental inpacts, but it did not.

Third, the Cty Council, under
the rubric of "interimcontrols," has

| essened and weakened the procedures

ALAN F. BOWN N, CSR, RMR, CRR
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| andl ords nust use for the repair and
removal of | ead paint.

The current procedures under the
Heal t h Code section 173.14 and their
application to | ead-paint repair and
removal is conpelled by Local Law 1
The changes under Local Law 38 are
controversial and they're significant.
Anmong the nost inportant of the
changes is the elimnation of |ead-dust
cl earance testing under nost, if not
all, circunstances.

The testinony by expert w tnesses
and the witten subm ssions to the City
Council, as well as scientific studies,
overwhel m ngly show that carefully
foll owed safety neasures during | ead-
pai nt renoval and repair work to
control and renove toxic |ead dust
and chips fromthe environnment are
effective in reducing children's bl ood
| ead | evel s and dust lead |levels in
t heir hones.

On the other hand, when work

ALAN F. BOWN N, CSR, RMR, CRR
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is done without proper controls, it
results in environnental hazards, and
| ead dust and bl ood | ead | evels often
i ncrease, sonetinmes dramatically.

In the scientific literature, your
Honor, these principles apply to intact
and peeling paint with equal results.

Furt her nore, we know of no
scientific evidence or expert opinion
to support respondents' claimthat the
interimcontrols are safer or at |east
as safe as existing law. [|If such
evi dence or opinion exists, it should
have been set forth in the Negative
Decl aration (indicating), and it's not
t here.

Agai n, under SEQRA, the City
Council was conpelled to identify this
negative inpact fromthe change in the
| aw, and they have not.

Fourth, when | ead-paint hazards
exist in the dwelling of a young child,
exposure can occur imedi ately and no

recogni zed safe period exists for the

ALAN F. BOWN N, CSR, RMR, CRR
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delay in correcting the hazards.

Under existing |law, correction
of the | ead-paint violation nust occur
within 24 hours unless the tinme is
extended by the Department of Housing
Preservati on and Devel opnent, HPD, for
good cause under HPD s regul ati ons.
Local Law increases this -- Local Law
38 increases this tine to 21 and,
possi bly, 66 days.

VWhet her, on bal ance, this is
a good idea or a bad one, adverse
envi ronnment al consequences of the
change in the | aw exist; and again,
under SEQRA, the City Council was
conpelled to identify in the Negative
Decl aration this change in the | aw and
its associated environnmental inpact,
and it did not.

Fifth, when an owner of a one-
or two-famly dwelling does not conply
with a Departnment of Health order
to correct because a child is |ead-

poi soned, current |aw requires DOH
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within 16 days, to direct HPD to
execute that order and HPD nust execute
it within 18 additional days. Loca
Law 38 will renmove this tine frane
and i mposes no new tine frame inits
pl ace.

Qobvi ously, there are consequences
when a | aw that set forth a mandatory
obligation for the City of New York
is changed to a discretionary one,
particul arly when the budget of an
agency is set.

Mor eover, the respondents do not
explain why renoving a date certain
may not have an adverse environment al
i npact .

Qobvi ously, again, this was an
i npact that should have been identified
by the Council under SEQRA, and it was
not .

In sunmary, to the substantive
defects with the Negative Declaration,
petitioners argue that the Negative

Declaration is inadequate on its face,
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in part because it fails to identify
and anal yze obvi ous and rel evant areas
of environnental concern.

Despite the large record in front
of your Honor, the Court's review must
begin with a careful inspection of the
Negati ve Declaration, which fails to
addr ess numerous significant areas of
environnmental concerns within the four
corners of this docunment (indicating).

Whi l e the Council has ignored
entirely the substantive requirements
of SEQRA in the preparation of the
Negati ve Declaration by failing to
identify adverse inpacts, they' ve
al so ignored SEQRA's procedura
requirements.

One requirement of SEQRA is that
a determ nation of significance nust
be nmade as early as possible in the
formul ati on of the proposal for an
action. In this proceeding,
respondents began the SEQRA process at

the very | ast nonment, rather than as
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early as possible. 1ndeed, respondents
fully acknow edged that they were
seriously | ooking at the changes in
the legislation at | east since Cctober
of 1998; they say so in their answer,
at Paragraphs 218 to 229. And, when
they got to work preparing the Negative
Decl aration, which is attached as
Exhibit 1, the only references |
can find to the preparation are at
Par agr aphs 249, 250 and 252.

I"d just like to read these to
your Honor. |In Paragraph 249, the City
says, about the preparation -- 249
says: "In accordance with the... Cty
Charter... and the Rules of the
Council..., a notice dated June 23rd..
al so indicated that the City Counci
Commi ttee on Housi ng and Bui l di ngs
woul d hol d anot her hearing on June
24t h. .

"The June 23rd notice" -- at
Par agraph 250 it says: "The June 23rd

notice also indicated that at the June
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24t h hearing the Commttee woul d
consi der a proposed resolution --
Preconsi dered Resolution 883... -- that
the proposed | ead paint |egislation
woul d not have 'a significant adverse
i npact on the environnent."'"

Then in Paragraph 252 they say:
"The Preconsi dered Resol ution 883..
and the remai ning docunments in the
Negati ve Decl aration, the Notice of
Negative Declaration..., the Notice
of Lead Agency Designation..., and the
Envi ronnent al Assessnent Statenent...
and two attachnents... and the
Descri ption of Action and Assessnent...
were made avail able to Council Menbers
at the begi nning of the June 24th
Committee hearing, and were nade
avail able to the public during the
June 24t h hearing."

In other words, what they
say about the SEQRA process in the
preparati on of the Negative Declaration

is that on the Wednesday before the
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Thursday of the hearing, a notice was
gi ven that on Thursday they would
consi der the Negative Declaration.

The Negative Declaration is dated
Thur sday, June 24th, which is the day
of the hearing. And the Negative
Decl aration was not submtted to the
comm ttee nenbers for review until the
heari ng had begun and the public --
until the beginning -- until the
heari ng had commenced.

Furthernore, at the hearing, your
Honor, the commttee di sposed of the
Negati ve Decl arati on w thout any review
and consi derati on.

And | would like to direct your
Honor to Exhibit 78 of the petition,
which is the transcript of the June
24t h hearing, at page 237, line 17:
Chai r person Spi gner says:

"Ckay, let's nobve on nowto the
negative declaration, which is a part
of the procedure | amtold we nust

comply with. You have had on your
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desk or in front of you a notice of
negative declaration. Let ne turn to
Terzah [sic] Nasser, Counsel for the
Commi tt ee.

"Ms. Nasser: Ckay, the next
vote will be on a resolution. It
is actually preconsidered reso --
resol ution determ ning that the
enact ment of our preconsidered intro,
which we will shortly have a vote, a
| ocal |law to anmend the Adm nistrative
Code of the City of New York in
relation to chil dhood | ead- poi soning
prevention and to repeal subdivision H
of section 27-0213 of such code w ||
not have a significant adverse inpact
on the environnent.

"There are copies of the negative
decl aration avail able for nmenbers who
wish to reviewit. Actually, it has
been on your desks.

"Thank you.

" Chai r person Spi gner: As has

been described, a roll call now on
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the negative declaration, which was
explained to you by counsel. Rol
call, please."

The Clerk: "Spigner.

" Chai rperson Spigner: Aye."

Si xty-five seconds, your Honor.
That's how Il ong the City Counci
comrittee spent in its review of this
resol ution.

Now, turning to the second prong
of petitioners' argunment, |I'll touch
on this one very briefly because it's
inplicit in what |1've said already:

Not only was the City required
to put its analysis in the Negative
Decl aration, but it was also required
to provide a reasoned expl anation for
its conclusions. Since none of this
is found there (indicating) -- and had
the Council identified a single adverse
i npact, under the rules, the SEQRA
rules and the CEQR rules and the City's
own fornms, that would have triggered

the requirement to do a ful
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envi ronnment al statenent.

As in WIIlianmsburg Around
the Bridge Bl ock Association versus
Guliani, a case | wll talk about
at greater length in a few nonents,
the Appellate Division said that a
procedure for the repair and renoval of
| ead paint on the WIlIliamsburg Bridge
obviously required the preparation of
an envi ronnmental inpact statenent.

The Appell ate Division expl ai ned
that it appears that young children are
nmore sensitive to | ead exposure. This
i s sonething your Honor knows very wel
fromyour prior decisions.

And | won't continue to read.

The Court al so explained that --
they said: "In the matter at bar, there
is no dispute that the work perforned
by the City on the WIIliansburg Bridge,
which resulted in the em ssion of a
cl oud of fine, hazardous | ead dust over
densel y popul ated areas conposed of

school s, open-air markets, parks,
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homes and pl aygrounds, falls within
the anmbit of a significant effect on
the environment so as to trigger the
provi sions of CEQR " the New York City
CEQR.

I f | ead-contam nated dust which is
di spersed outside the home constitutes,
in the words of the Appellate Division,
" a significant effect on the
environnment so as to trigger the
provi sions of CEQR " then, of course,
the di spersion of a hazardous | ead
dust inside the hone, where you have
children and pregnant wonmen present
while the work is in progress, nust
al so constitute a significant effect
on the environnent.

In light of the Appellate D vision
deci sion against the City of New York
in the WIIliansburg case, | anticipated
readi ng Corporation Counsel's
expl anation as to how the circumstances
may differ. [It's not there; they say

absol ut el y not hi ng.
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In sunmary, the Negative
Declaration is defective on its face
and the circunmstances warrant this
Court not only to void the Negative
Decl arati on, but also to order
respondents to prepare an EIS before
enacti ng new | egi sl ati on.

Now turning to respondents’
argunents, they are, in fact, |
bel i eve, just making one argunent.

To quote them "Local Law 38 repl aces
t he dangerous nandate to abate intact
| ead paint with a | ead-safe approach.”

This assertion is wong for
numer ous reasons, and I'll give you
just two. Abating peeling | ead paint
oftentimes can be nore hazardous than
abating intact paint on sound surfaces.
You can abate a large surface like a
wall or ceiling by covering it with
thin sheetrock wi thout generating
any significant |ead dust. You can
encapsul ate a | ead-pai nted w ndowsi ||

with a vinyl cap, again wthout
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generating | ead dust.

On the other hand, when you scrape
a large wall surface that has | oose
pai nt on deteriorated plaster, |arge
anmobunts of | ead dust may be generated.

The science and the truth about
| ead- paint renoval, as we know it, is
that you never know for sure whet her
| ead dust -- whether a | ead-dust hazard
is created, irrespective of the
condition of the paint, peeling or
intact. That's why every recognized
expert who has testified about Loca
Law 38 has said that |ead-dust
cl earance testing al ways nust be a
requirement of the law. It's now the
requi rement under Local Law 1; it's not
a requi rement under Local Law 38.

Respondents al so nake no effort to
support the claim the so-called "l ead-
saf e approach"” is nmore protective of
the environnment than the laws it wll
repl ace. They do not because they

sinply cannot. |Instead, the record
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your Honor has supports -- supporting
the petition, including the affidavits
fromDrs. Landrigan, Lanphear, Irving
Mauss; Drs. Needl eman, Rosen, G | bert;
Dr. Evelyn Mauss, Dr. Newmn, and
A nsted, all explain why respondents
are wong, backed up by the science.

And in addition, sonething else
that just occurred a few days ago is
attached as Exhibit 115 to the reply
affirmation. It includes the testinony
of Dr. Susan Klitzman, who unti
recently was in charge of DOH s
| ead program and she says that you
cannot -- that you nust have trained
wor kers to do | ead abatenent and you
must have cl earance testing. And that
was her testinony before the Departnment
of Health | ast Friday.

Next, | wll address the | aw and
the cases that supports petitioners
positions. To begin, according to the
Court of Appeals in Coca-Cola Bottling

Conpany versus the Board of Estimate,
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the State Legislature enacted SEQRA in
1975 in order to inject environmental
consi derations directly into governnent
deci si on-maki ng. SEQRA achi eves this
goal through the mechani sm of an
envi ronnment al i nmpact statenent.

After SEQRA s enactnment, the
Court of Appeals has instructed on many
occasions that it's not the role of the
courts to weigh the desirability of any
action but to ensure that the agency
itself has satisfied SEQRA, both
substantively and procedurally.

In the Chinese Staff and Workers
Associ ation versus the City of New
York, the Court of Appeals invalidated
a negative declaration and decl ared
null and void a special building
programto construct a high-rise
bui | di ng i n Chi nat own because the
Board of Estimate had failed to
consi der all adverse environnental
i npacts, as required by SEQRA.

Al t hough there is nmuch case | aw
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cited in petitioners' menorandum and
reply menorandum petitioners maintain
that the recent Appellate Division
decision in the WIlliamsburg Bridge
case is dispositive of the present
case. In fact, the situation
in this proceeding is virtually
i ndi stinguishable fromthe situation in
the WIlianmsburg, where the Appellate
Division directed the City to produce
an envi ronnmental inpact statenent.

In WIlianmsburg, after conplaints
arose concerning unsafe practices
in renoval of lead paint from
the WIlianmsburg Bridge, the City
pronul gated a protocol to inprove
the control of lead dust during their
removal of lead paint fromthe bridge's
steel structure. In other words,
the City had produced a protocol to
control |ead dust where none had
exi sted before.

Respondents here argue that a

negative declaration was appropriate
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because, overall, there was a
beneficial inpact; but, if a case nore
clearly represents this beneficial-
i npact - al one anal ysi s asserted by
respondents here, that case is the
W lianmsburg Bridge case, because the
chal | enged protocol established contro
procedures where none had exi sted
before. Thus, under respondents’
theory in this proceeding, the
Appel | ate Di vi si on shoul d have rul ed
inthe Cty's favor, but it did not.

I nstead, the court in WIlIlianmsburg
invalidated this process and required
the preparation of an environnental
i npact statement. Calling the City's
process in that case "ersatz," the
First Departnent recognized that the
City could not substitute alternative
procedure for the strict and detailed
procedures established by the
Legi sl ature under SEQRA, and in
that respect, the Court of Appeals

has rul ed many tines about strict
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compliance with SEQRA' s procedura
and substantive requirenents.

I rrespective of whether the
protocol would have a benefi ci al
effect, the Appellate Division focused
on the undi sputed fact that work
performed on the WIIlianmsburg Bridge
falls wwthin the anbit of the
significant effect on the environnent,
so as to trigger the provisions of
SEQRA.

In the present case, there could
be no dispute that the work perforned
in occupied apartnments to renove or
repair lead paint will also have a
significant effect on the environnent.
There is lead paint in New York City
apartments. New York City has the
hi ghest concentration of old
apartments.

There's no conflict -- there's no
conflict, in fact, between the records
submtted by the petitioners and the

records submtted by the respondents
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on this point: that the presence of
|l ead paint in New York City apartnents,
its repairs and its renovals, create a
potential adverse environnental inpact
for apartnent residents, particularly
children and pregnant wonen.

The WIIlianmsburg case is referred
to nunmerous tines in petitioners
menor andum of |aw but it's not
menti oned even once in respondents’
answeri ng menorandum  Per haps
respondents' omssion is, in fact, an
acknow edgnment that W/ Il iansburg Around
the Bridge Bl ock Association is the
case they cannot distinguish.

Finally, the cases respondents
cite on beneficial inmpacts do not stand
for the | egal propositions respondents
are advanci ng. Rat her, in each
i nstance, the courts, under the
H OME.S. analysis, based their
hol di ng on whet her the governnent al
actors fully conplied with SEQRA s

substantive and procedural mandates in
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i ssui ng negati ve decl arati ons.

For exanpl e, respondents
i nappropriately rely on Gernatt Asphalt
Products versus the Town of Sardinia.
There the Court said that the record
reflects, the town board identified the
rel evant areas of environnental concern
as related to the proposed action, took
the requisite hard |l ook and, in its
negative declaration, set forth in
writing a reasoned el aboration and
basis for its determ nation

In the present case, respondents
do not even make the claimthat they
identified all concerns, then took
a hard | ook, and then set forth
their reasoned el aboration of
their determ nation. Remenber, the
comrittee did not receive the Negative
Decl aration until the hearing began.
Counsel to the cormmittee had to tel
themit was on their desks because they
probably didn't even know it was there,

and the coomittee di sposed of the
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matter in just 65 seconds.

Simlarly, respondents' reliance
on Save the Audubon Coalition versus
the City of New York is also m spl aced.
In Save the Audubon, the Appellate
Di vi si on upheld a negative declaration
that supported a zoning resol ution
because, as the court enphasi zed over
and over, the resolution would require
a full EIS to support every application
for a permit under the resolution.

This is a beneficial inpact that SEQRA
could not be -- of SEQRA that woul d not
be in dispute, because it codified that
every permt would have to address
adverse environnmental inpacts with an
ElIS to be considered.

What possi ble analogy is there
to Local Law 38? Local Law 38 does
not require the landlords to justify
that they are using safe work practices
bef ore comenci ng wor k. | nstead, Loca
Law 38 just gives themthe green |ight

to use the unsafe work practices that
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the expert w tnesses have said are
likely to increase the incidence of
| ead poisoning in the City of New York

Thank you, your Honor.

MR. RI CHVMOND: Good afternoon,
your Honor. My nane is Danie
Ri chmond. 1'mwth the New York City
Law Depart nment .

Your Honor, this past sumrer, the
New York City Council passed by a vote
of 36 to 15, and the Mayor then signed
into law, Local Law 38 of the year
1999. Local Law 38 elimnates a
dangerous mandate to abate intact
| ead paint and replaces it with a
conpr ehensi ve framework for preventing
and correcting | ead-pai nt hazards.

THE COURT: \What's the "dangerous
mandat e" ?

MR. RI CHVOND: Your Honor,
numer ous people -- and | would urge
your Honor to | ook at the hearings
before the Departnent of Health and HPD

when those regul ati ons were going into
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effect, and also at the testinony that
was presented to the City Council on
Decenber 16th, 1998.
The problemis, when you -- intact
| ead paint, the consensus is, is not a

hazard. The hazard beconmes when you

disturb it and you create dust. It's
the dust that they are -- you know,
that -- it would not be a problemin

i ntact paint but beconmes one once you
start disturbing it needl essly.

THE COURT: I know, but what
about when intact |ead paint ages and
deteriorates?

MR, RICHVOND: Your Honor, the
thinking is, and again, the current
consensus on | ead, how to keep things
safe, is to keep -- to keep the |ead
safe is that if it's in good repair, if
it's intact, you keep it intact and you
nmonitor it.

And that's what Local Law 38 does;
it requires |l andlords, when they get

notice -- when they find out that a kid
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under six lives in their apartnent, to
inspect it annually. It requires them
every year to send out a notice to ask
people living in multiple dwellings, in
bui l di ngs built before 1960, whether a
child under six lives there. |If they
find out that -- if, after performng
their annual inspection, they
find a hazard -- this is wthout
a violation -- they need to go in
there and correct it, using the safe
practices that are outlined in Local
Law 38.

THE COURT: \What happens if
they don't go in? What happens if the
| andl ords -- when | andl ords don't go
in? What happens then?

MR RICHMOND: |If the landlord
doesn't go --

You nean, they've sent out a
notice --

THE COURT: Well, | don't think
we can assume there's going to be 100

percent obedience to the statute.
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There are sone | andl ords, at |east, who
devi at e.

MR. Rl CHMOND: In that case, |
mean, the tenant can make a conpl ai nt
to HPD. HPD is required under the | aw
to inspect within a certai n mandat ed
tinme frame, to reinspect to nake sure
that it's corrected. |If it's not
corrected, in an unprecedented mandate,
HPD must actually do the repairs to
correct the violations. Utimately, as
a result, no | ead-paint violations wll
be left unrepaired in New York City.

Thi s case, your Honor, which
petitioners cast as a SEQRA chal |l enge,
is really a msguided --

THE COURT: Has HPD put together
the resources now to inplenent that
requirement, to do the repairs?

MR. RI CHVOND: Your Honor,

I woul d have to check with ny client
about that. | know that they have --
they've already held a hearing and have

i npl emented final rules that will go --
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t hat --

As your Honor may know, Local Law
38 has gone into effect |last Friday and
is now being enforced, and the rules
that DOH i npl enented pursuant to the
process where they had the hearing | ast
mont h al so went into effect on Friday.

Your Honor, this case, which
petitioners cast as a SEQRA chal |l enge,
is really a m sguided and wholly
i nappropriate effort to msuse state
and City environnental |aw to subvert
the | egislative process. The instant
petitioners, disappointed advocates for
a different piece of legislation, are
using SEQRA as a platformto re-present
and reargue their case for this other
| egislation. 1In doing so, petitioners
are asking the Court to exceed its
[imted role under SEQRA so that they
can have a second bite at the | awmking
appl e.

The record, however, shows that

SEQRA was satisfied both procedurally
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and substantively here. The Negative
Decl aration and the Environnental
Assessnent Statenment were | awful and
rational in all respects.

It is well settled that SEQRA
af fords deci sion makers broad | atitude
in evaluating potential environmental
i npacts and choosi ng anong
alternatives. And, in particular,
muni ci pal ities enjoy considerable
di scretion under SEQRA in their
determ nations as to substantive
environnmental matters. Nothing in
SEQRA requires municipalities to reach
particular results or permts courts to
second- guess their choices.

It is well settled that courts
cannot substitute their judgnent for
that of the decision nakers. Rat her,
it is well settled that the Court's
role here is supervisory only.

Accordingly -- under SEQRA, a
court is limted to review ng whet her

a determ nation was made in violation
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of Iawful procedure, was affected by
an error in law or was arbitrary and
capricious or an abuse of discretion.

Accordingly, the sole issue is
whether the City's | awmkers |awfully
and rationally determ ned that there
woul d be no significant adverse
environnmental inpacts fromelimnating
a dangerous mandate to abate intact
| ead paint and replacing it with
conprehensi ve | egislation to prevent
and correct |ead hazards that places
mul tiple duties and responsibilities
on multiple-dwelling owers and on
City agenci es.

To give sonme background, as you
know, your Honor, under Local Law 1,
the City -- Local Law 1 required the
abatement of all |ead paint, regardl ess
of its condition.

Respectful ly, your Honor, Local
Law 1 of the year 1982, as judicially
interpreted, was poised to create

environnmental havoc. As the City
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Counci| repeatedly heard, by causing
t he abatenent of intact |ead paint,
Local Law 1, as judicially interpreted,
woul d actual |y endanger the health of
children by creating | ead-dust hazards
where previously none had existed. By
causi ng the generation of |ead dust by
requiring the disturbance of intact
| ead paint, Local Law 1, ironically,
woul d cause chil dhood | ead poi soni ng
to increase dramatically in the City.

As Heal t h Comm ssi oner Neal Cohen
testified before the City Council
i npl ementing the court's interpretation
of Local Law 1 of 1982 will have
exactly the opposite effect of what the
law originally intended. Rather than
elimnating the | ead-paint hazards,
new | ead- pai nt hazards will be created
and, in the words of one prom nent
environnmental consulting firm "wl|
create a new wave of chil dhood | ead-
poi soning cases that would dwarf the

current case |oad."
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THE COURT: Al this from applying
SEQRA?

MR RICHVOND: |'m sorry?

THE COURT: | said, all this from
appl yi ng SEQRA?

MR RICHVOND: |'msorry, your
Honor ?

THE COURT: Well, we are talking
about whether or not SEQRA has been
fol |l owed here?

MR, RICHVOND: Yes, your Honor,
and the sole issue is whether or not
it was rational and |awful for the --
whet her the City Council lawfully and
rationally determ ned that replacing
this mandate with a conprehensive
scheme viol ated SEQRA; whet her that
was arbitrary and capricious. And |
think it's necessary for the Court to
under st and what the background is with
Local Law 1 and al so what happened --
what Local Law 38 puts in its place.

Thank you, your Honor.

Local Law 1 al so threatened to
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deplete the City's stock of affordable
housi ng. For exanpl e, HPD Conm ssi oner
Roberts testified before the City
Council that "It is truly ironic
that the proposed rules [which would
i npl ement Local Law 1 as judicially
interpreted] may severely
exacer bate" --

THE COURT: Brackets? | don't
understand. You're nmking an oral
presentation here.

MR. RICHVOND: Ckay. Well, I'm
just trying --

THE COURT: Is this com ng out of
t he encycl opedi a or sonethi ng?

MR. RICHVOND: It shoul d be.

"It is truly ironic that the
proposed rul es" -- and just by way
of expl anati on, these proposed rul es
were i nmpl enented by HPD to inpl enent
the court's interpretation of Loca
Law 1, and continuing w th Conm ssi oner
Roberts -- "may severely exacerbate

the | ack of affordable housing in
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the City, wi thout achieving the goal of
protecting the safety of children.”

THE COURT: We did all of that?

MR. RICHVOND: Well, | would point
out, your Honor, as the NYCCELP Court,
repeat edl y expressed doubts about Loca
Law 1. I ndeed, your Honor, in Decenber
1995, transcript pages 14 through 15,
stated that "The City has amassed an
i npressive display of authority tending
to show that the statute that Judge
DeG asse based his order on may not
be the nmpbst practical, econom cal and
expedi ent way of eradicating poisoning
of children from | ead-based pai nt
and costs to the City are quite
substanti al . Nevert hel ess, while
the statute is in force, it is the
cl ear mandate of the law, which this
Court is bound to follow, along with
Judge DeGrasse's order."

Ski ppi ng ahead, your Honor, as
I'"ve already nentioned to you, these

proposed rul es were the subject of CAPA
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heari ngs before DOH and before HPD
which I woul d urge your Honor to read.

More inmportantly, however, on
December 16, 1998, the City Counci
Committee on Housing and Buil di ngs held
a hearing --

THE COURT: Now you're going too
fast even for ne.

MR. RI CHVOND: On Decenber 16t h,
1998, the City Council Conmittee on
Housi ng and Buil di ngs hel d a hearing
on these proposed regul ati ons.

HPD Conmmi ssi oner Roberts and DCH
Commi ssi oner Dr. Cohen spoke at |ength
about the dire situation that was
unf ol ding as both agenci es pronul gat ed
regul ations to inplenent Local Law 1's
judicial interpretation and stressed
the need for |egislative change.

Your Honor, as, ultimately,
Counci |l man M chel s, who was the author
of Local Law 1 of 1982, said, "Everyone
agreed that Local Law 1 needed to be

revi sed and updated, especially to nake
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sure that intact |ead paint is not
removed fromwalls and ceilings because
t hey cause dust when you renove it."

Local Law 38 repeals --

THE COURT: I don't think,
given the fact that his was the first
signature on that petition | got when
the City Council asked me to hold off
on the notion -- | guess it was the
notion to dismss -- it didn't sound
to me -- especially in his ora
presentation at that tinme -- well,
he made sone statenments -- that he
supports this law, either.

MR. RICHMOND: | think that's what
this case is about; that they support
alternative | egislation which they
were -- and that's what | think this
case i s exactly about.

Your Honor agrees, | think,
that Local Law 1 was unwor kabl e, was
dangerous, and the question is: Wat
do we replace it with?

They have alternative |egislation

ALAN F. BOWN N, CSR, RMR, CRR

81



© 00 N o 0o A~ wWw N PP

N RN NN NN R R R R R R R R R R
g A W N P O © O N O O A W N B O

82
Pr oceedi ngs
that they prefer.

Local Law 38 repeals Local Law 1
and replaces it with a conprehensive
framework for preventing and correcting
| ead- pai nt hazards. It inposes
explicit duties on, and requires
specific actions from multiple-
dwel ling owners and City agenci es.

Under Local Law 38, owners are
required to correct |ead-paint hazards
usi ng safe work practices to contro
t he di spersal of dust and debris that
may contain | ead and to perform ongoi ng
nmoni t ori ng and nai nt enance of painted
surfaces.

I woul d al so point out that
they're requiring, on vacancy of
mul tiple dwellings built before 1960,

i nspections to nake sure that they're
| ead-safe; and, as | said before,

they have the duty to ask, in multiple
dwel lings, if children under six are
residing there.

THE COURT: Here's the problem I’ m
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seei ng here: You keep conparing Loca
Law 1 with Local Law 38 -- | lost ny
train of thought -- but ny job is not
to find out whether Local Law 38 is
better or worse than Local Law 1
I think we're going off on a tangent
when we do that. The issue is whether
or not SEQRA was followed in the
pronul gati on of Local Law 38 of 1999.
Right? O '98?

MR, GOLDBERG  1999.

THE COURT: 1999.

So these conparisons, | think,
are beside the point, it seens to ne.
Unl ess you're saying that, if | decide
t hat SEQRA wasn't foll owed, then Local
Law 1 goes into effect, and therefore,
don't apply SEQRA because then you'l
have a bad statute.

| don't think that's the issue
that I"'mfaced wth. | think the issue
I'mfaced with is: Was SEQRA fol |l owed,
or not, in passing Local Law 38?7 |

shoul dn't be concerned with Local Law
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1 in determ ning whether or not SEQRA
was followed --

MR. RICHVOND: | think --

THE COURT: -- or applies.

MR. RICHVOND: Well, your Honor,
I think it's inmportant to understand
the circunstances that led to the
passage of Local Law 38.

THE COURT: Well, you're trying
to make me feel guilty, | think, if
say that Local Law 1 -- SEQRA doesn't
apply.

MR. RICHVMOND: That's not my
intention, your Honor. My intention --

THE COURT: -- or SEQRA applies,
rat her.

MR, Rl CHVOND: No, your Honor.

As | pointed out, | see that the Court
has repeatedly expressed doubts,
itsel f, about Local Law 1.

You're correct, your Honor; the
sol e issue before this Court is whether
the City's | awmakers [awfully and

rationally determ ned that there was

ALAN F. BOWN N, CSR, RMR, CRR

84



© 00 N o 0o A~ wWw N PP

N RN NN NN R R R R R R R R R R
g A W N P O © O N O O A W N B O

85
Pr oceedi ngs
no significant adverse inpact from
repealing that and replacing it with
the conprehensive legislation to
prevent that.

Not every action subject to SEQRA
revi ew must undergo an environnent al
analysis in the formof an
envi ronnment al i nmpact statenent.

If an agency determ nes, after

the preparation of the initial

envi ronnment al assessnent statenent,
that no significant adverse effects
are likely to result fromthe action,
it my elect to issue a negative

decl aration, obviating the need for
further environmental review

As the Court of Appeals has held,
in determ ning whether an action will
have a significant adverse inpact,
the question of significance
is ultimately a policy decision.
Accordingly, a negative declaration is
a policy determ nation that significant

adverse environmental inpacts wll not
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result froman action subject to SEQRA
revi ew. Here, the determ nation that
Local Law 38 will not have significant
adverse inpacts on the environnent was
a rational, |lawful and well-infornmed
pol i cy deci sion.

Your Honor, it is well settled
that decision nakers' responsibilities
under SEQRA nust be viewed in the |ight
of the rule of reason; and not every
concei vabl e envi ronnment al i npact,
mtigating neasure or alternative need
be addressed in order to neet the
agency's responsibilities. Rather, the
degree of detail and the reasonabl eness
of an agency's action wll depend
| argely on the circunstances
surroundi ng the proposed acti on.

Pursuant to the rule of reason
governi ng SEQRA jurisprudence, the
Negati ve Decl arati on and Environnent al
| npact Statenment here were
appropriately focused. For exanple,

the Negative Declaration focused --
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And | think this is why it's
inportant to get back to Local Law 1
your Honor, the context in which it was
pr onul gat ed.

The City Council and the Mayor of
New York concur that the goal of Loca
Law 1, which was to eli m nate hazardous
housi ng conditions before a child
becones | ead- poi soned, is --

THE COURT: You talk faster than
t hi nk.

MR. RICHMOND: -- is not best
served by the renoval of intact paint
containing | ead, which Local Law 1
has been interpreted by the courts to
require

The Negative Declaration and EAS,
Envi ronnent al Assessnent Statenent,
reasoned that the proposed
| egi sl ati on's conprehensi ve | ead-safe
framework offered a rational approach
to potential |ead hazards, since "the
best way to prevent poisoning from

paint containing lead is to ensure
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that such paint is kept in good repair,
or, if it is peeling or located on a
deteriorated subsurface, that it is
repaired using safe work practices.”

The Negative Decl aration and

Envi ronnent al Assessnent Statenent
al so took a hard | ook at the proposed
| egislation's potential inpact with
respect to generation, storage or
di sturbance of hazardous material s.
They focused on the safe work practices
set forth in the proposed | egislation,
noti ng that they would mandate the
repair of |ead-based paint hazards or
violations using certain corrective
procedures referred to in the bill as
"interimcontrols.” As the Negative
Decl arati on and Environnent al
Assessnent Statenment reasoned with
respect to the interimcontrols in the
proposed | egislation:

"The purpose of these interim
controls or neasures is to keep intact

and in good condition paint that is
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presuned to contain |ead, while
limting the dispersal of such paint,
pai nt chi ps or other work-rel ated
debris through the use of plastic
sheeting, wet scraping, and either
HEPA vacuum ng or washi ng surfaces.
These interimcontrols are al so
intended to mnimze the anmount of
wor k-rel at ed dust, which may contain
| ead, that remains in the dwelling unit
after the work is completed.”

They reasonably determ ned that
the interimcontrols set forth in the
bill are designed to reduce the spread
of hazardous or potentially hazardous
mat eri al s.

The Negative Decl aration and
Envi ronnment al Assessnent Statenent
al so identified and took hard | ooks at
ot her relevant areas of concern. For
exanpl e, they assessed the proposed
| egi sl ati on's soci oecononi c i npacts
and assessed various aspects of the

proposed | egislation. For exanple,
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t hey consi dered the new prohibition
on dry scraping and dry sanding | ead
paint in the proposed | egislation and
reasoned that this neasure "should
help to reduce the influx of dust
and air pollutants, particularly in
nei ghbor hoods where such conditions
are nost preval ent due to poor housing
condi tions."
Their analysis here al so

consi dered the mandates on City
agenci es inmposed by Local Law 38.
For exanple, it considered the
Departnment of Health's obligation under
the proposed |l egislation to devel op an
i nformati onal panphl et describing the
dangers of | ead paint; the Departnent
of Health's duties under the new
| egislation with respect to arranging
for blood | ead screening for children
who require it, but whose parent or
guardi an cannot obtain it because the
child is not insured or covered for

such screening; and HPD s duty to
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correct |ead-hazard viol ations when
owners do not.

As a result of its assessnent of
these and ot her neasures under the
| egi sl ati on, the Negative Declaration
and Environnental Assessnent Statenent
had a rational basis for reasoning that
t he proposed | egislation should inprove
t he mai ntenance of the housing stock in
the City.

The Negative Decl aration and
Envi ronnent al Assessnent Statenent al so
took a hard |l ook at the | aw s i npact
with regard to solid waste

I'"I'l skip ahead, your Honor.

The Negative Decl aration and
Envi ronnent al Assessnent Stat enent
al so revi ewed and assessed Local Law 38
with respect to a conprehensive |ist
of areas of environnmental concern and
decl ared that the proposed | egislation
woul d have no significant adverse
i npact with respect to these areas.

In view of the dangers posed
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by Local Law 1 as interpreted by
the courts and the clear benefits
of replacing it with conprehensive
measures to prevent and correct |ead
hazards, the Negative Decl arati on and
Envi ronnent al Assessnent Stat enent
could rationally determ ne that Loca
Law 38 woul d have no significant
adverse environmental effects with
respect to categories including:
nei ghbor hood character, soci oeconomi c
i npacts and di spl acenent, comrunity
facilities, open space, historic
and archeol ogi cal resources,
transportation, air quality,
i nfrastructure and energy, natural
resources, waterfront revitalization,
hazardous materials, noise, and solid
wast e.

The Negative Decl aration and
Envi ronnent al Assessnent Statenent's

assessnents of no significant adverse

environnmental inpacts were supported by

anpl e evidence before the City Council
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and | think |I've touched upon sonme of
them for the Court, and it's very wel
set out in the brief.

Mor eover, in addition to the
facial validity of the Negative Dec.
and the Environnmental Assessnent
Statenent, the record as a whole al so
shows that the requisite "hard | ook"
was taken. \Were the record as a whole
shows that a legislative body was fully
i nformed of all relevant environnental
i ssues and consi dered them before
taki ng action, the hard-| ook standard
is net.

In Sutton Area Community versus
Board of Estimate, after a final
environnment al inpact statenment was
rel eased, it was revealed that it was
totally incorrect about a significant
i ssue: sewage waste di sposal

Just three days before the |ead
agency held a hearing and adopted
resolutions relevant to the project,

the City issued a notice of correction
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i ndi cati ng the change. At the Board of
Estimate hearing, public officials,
community residents and ot her
interested individuals, including the
Sutton Area petitioners' counsel and
their consultants, offered testinony.
Board nenbers questioned the speakers
at length about a host of topics
relating to the proposed project's
environnmental inpacts. The Court
of Appeals held that the hard-I ook
standard had been net in Sutton Area
because "the record, viewed as a whol e,
reveals that the Board was fully
i nformed of all pertinent environnental
i ssues. "

Your Honor, the City's | ead paint
policy had been discussed anong the
City' s |lawrakers for years prior to
t he passage of Local Law 38 and with
particular intensity in the nonths
|l eading up to its passage.

On Decenber 16th, 1998, the

Council Committee on Housing and
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Bui | di ngs held a hearing on regul ati ons

that HPD and DOH were promulgating in
conpliance with the NYCCELP court
orders.

On June 21st, 1999, the Counci
Commi ttee on Housi ng and Bui l di ngs
heard testinmony fromthe HPD
Commi ssi oner Roberts and DOH
Commi ssi oner Cohen on the proposed

| egi sl ati on which, as | ater amended,

woul d becone Local Law 38 and di scussed

it wwth them In addition, a variety
of organi zational representatives and
ot her interested nenbers of the
communi ty al so spoke.

On June 24th, the Committee on
Housi ng and Bui | di ngs agai n convened,
this tinme to discuss the legislation
whi ch had been amended subsequent to
and in consideration of testinony at
the June 21st Council hearing. Again
interested nmenbers of the public
and a variety of organizational

representati ves appeared.
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On June 30t h, the Counci
debated the nmerits of both the Negative
Decl aration and the Environmental
Assessnent Statenent and the proposed
| egislation. After a | engthy and
vi gorous debate, both the Negative
Decl aration and the Environmental
Assessnent Statenment and the proposed
| egi sl ati on were adopted by a vote of
36 to 16.

On July 15th, the Mayor signed the
| egislation into | aw.

The record as a whol e shows, your
Honor, that petitioners' challenge here
is a rehash of argunents they raised
before the City's | awrakers and t hat
were considered by themprior to
passage of Local Law 38. Like
petitioners in Sutton Area, the
instant petitioners, as they thensel ves
concede, are nmking the sanme argunents
here as they nade repeatedly at Counci
hearings, in witten testinony, and

even a press conf er ence.
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THE COURT: You know, counsel,
you're taking up an inordinate anount
of time on this --

MR. RICHMOND: Sorry, your Honor.

THE COURT: -- and, | think, on
things that are extraneous, really, to
what | have to do here.

MR. RICHVOND: Well, your Honor --

THE COURT: You're not reading
your brief, are you?

MR, RI CHVOND: No, your Honor.

Your Honor, a closer |ook, |
bel i eve, shows that the petitioners
argunents here are thinly veiled
argunents for another |ead-paint bill
which the Cty's | awrakers did not
enact, and | think they m scharacterize
Local Law 38 and incorrectly lionize
Local Law 1 in making these argunents.

And 1'Il just go over the
comrents he made today, the particul ar
chal | enges they said.

For exanple, they said that Local

Law 38 weakens the definition of |ead-
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pai nt hazards by not enconpassi ng dust.
However, your Honor, Local Law 31 did
not define | ead dust as a hazard --

THE COURT: Local Law 1.

MR. RICHMOND: -- did not define
| ead dust as a hazard.

In fact, the irony is that by
mandati ng t he abatement of intact |ead
paint, it was going to cause dust to
be di spersed. Local Law 38 renoves
that requirenment and puts into place
numerous nmeasures that will control the
di spersal of dust, which were di scussed
in the Negative Declaration and
Envi ronnent al Assessnent Statenent.

The other point | think they
rai sed today i s about six-year-olds;
that there's a nove from-- in Local
Law 38, that the threshold nowis
six years old. As we pointed out
in our reply, your Honor, this is in
harnmony with the state and federa
environnental law, and | believe this

again is another issue that was raised
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for purposes of this challenge. And I
note that the bill that petitioners, |
bel i eve, support also would make it
six; that this is just the consensus
that the primary children that are
covered, that are at risk, are one
and two, because they're at risk of
i ngesting | ead paint.

They al so, today -- petitioners'
counsel said that there was a weakened
definition -- weakened safety neasures,
but | think it's kind of conparing
appl es and oranges to conpare the ful
abat ement requirenment of Local Law 31
[sic] with the interimcontrols that
are required under Local Law 38, and
that Local Law 38 puts in place safety
measures that are appropriate to the
scope of work that is mandated under
it.

Wth respect to DOH orders, they
allege -- they state that it's renoved
with regard to one- and two-famly

honmes. The fact is, Local Law 38 first
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establishes -- it says specifically,
nothing in it affects the Board of
Health's ability to act with respect
to any dwelling unit where a child with
el evated bl ood | ead | evel lives, and
nmor eover, Local Law 38 does not affect
the Comm ssioner of Health's power to
deal wi th nuisances.

And in regard to the procedural
argunents that | believe they raised
today, "as early as possible," your
Honor, | believe it's well settled
that for |egislative enactnents,
this standard only neans that
possi bl e significant activities
with environnental inpacts nust be
consi dered before enactnent.

And their argunent with reference
to the June 24th hearing -- they say
there was only a brief discussion --

i gnores the fact that the Negative
Decl aration was before the entire
Counci| for several days prior to the

June 30th vote, and at the June 30th
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vote it was coupled with |egislation
t hat woul d becone Local Law 38; and
accordi ngly, according to counsel,
bot h measures were before the entire
Counci | throughout the entire debate.

I would also point out, with
regard to, | think, certain statenents
t hat referenced soneone who used
to work at -- sone statenents made
regarding the Board of Heal th CAPA
hearing for new regul ati ons, those were
with regard to Board of Health matters.
It was not in regard to Local Law 38;
it was a Board of Health hearing.

Your Honor, the record shows
that the Negative Declaration and
Envi ronnent al Assessnent Statenent were
| awful and rational in all respects in
determ ning that there would be no
signi fi cant adverse environnent al
i npacts fromreplaci ng a danger ous
mandate to abate intact |l ead paint with
conprehensi ve | egislation to prevent

and correct |ead-paint hazards.
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Thank you.

THE COURT: Any reply?

MR. GOLDBERG Yes. 1'Ill be very
brief.

THE COURT: Very briefly.

MR. GOLDBERG  Yes. I'Ill just
touch on a couple of points.

First of all, with respect to
children between the ages of six and
seven, counsel says that the intent
here was sinply to harnonize the City's
law with federal |aw. But that doesn't
get -- that still doesn't say that we
don't have to go through the SEQRA
process to -- because, in a sense,
they're conceding that there is an
adverse inpact. And the purpose of
the SEQRA process is to | ook at that
adverse inpact, give it a hard | ook,
attenpt to mitigate the circunstances,
show that there are other processes
that they may be putting into pl ace
that will mtigate that circunstance,

and to wite in the Negative
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Decl aration a reasoned anal ysis.

The other thing is, is that they
are using federal |aw |like a Chinese
menu; they want to pick a little from
Colum A and a little from Col um B.

Wll, let's go to the question of
intact | ead paint. Federal |aw that --
HUD r egul ati ons, EPA regul ations, al
recognize, in their definition of a
| ead- based pai nt hazard, that intact
| ead paint can be a hazard. And intact
| ead paint, and they are very specific
in the HUD gui delines --

THE COURT: Don't they say it
shoul d be encapsul at ed?

MR. GOLDBERG. Yes. They're very
clear that intact --

THE COURT: In lieu of renoving
it, encapsulate it and then it doesn't
get out.

MR, GOLDBERG Excuse ne. But ,
your Honor -- you're absolutely right,
and that's sonething else that | think

is a msstatenent by the City. Loca
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Law 1 didn't require the renoval of
all lead paint; it required either its
removal or safe covering, and safe
covering of intact |ead-painted
surfaces on wi ndows, where | ead dust
i s generated, door frames. These are
recogni zed hazards and Local Law 38
elimnates themfromthe definition
of a lead hazard, and if there's a
rationale for doing it, it should have
been stated in the Negative Declaration
(indicating).

But we can't get past the Negative
Decl arati on. For hazardous materi al s,
where it asks the question, "My it
have a significant inpact"; that if
we're going to ignore | ead dust that's
generated by friction of wi ndows, is
there a possibility that that w ||
constitute an adverse environment al
i npact? The answer is, obviously, yes
and that answer woul d have conpell ed an
El S.

Anot her thing is, it may cone --
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it must have cone as a real shock to
you to hear the City say that HPD s
mandat ory obligation to repair |ead
paint if the landlord won't do it is
an unprecedented acconplishment of this
| egislation. Well, |I'mprobably -- ne
and a couple of the City officials back
here (indicating) are probably the only
ones who have been involved in this
since 1985. Well, that's what Justice
WIlk said; that's what Justice DeG asse
said; Justice Tolub, | don't think he
ever had to rule on that; and then the
case canme to you, and your Honor rul ed
on that several tines.

In ternms of a rational process,
| ook (indicating), 65 seconds to listen
to the counsel tell the Council menbers
that the Negative Declaration is on
your desk if you want to look at it,
and then starting the vote, is not a
rati onal process.

They have conceded, in their

di scussion of intact |ead paint, to
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confirmfor your Honor, that |ead dust
is a hazard. And the literature and
the expert w tnesses have cone and
testified and have expl ai ned what the
state of science is; that |ead paint,
whether it's peeling or intact, is a
hazard. |If you renove it inproperly or
if it is intact and generating dust,
it's a hazard and it nust be dealt
wit h.

And when you get done with it, you
must do a cl earance test, because you
could hire the best guys in the world
or the worst guys in the world, and you
know what ? You don't know whet her
you' ve cl eaned the place properly
unl ess you do a clearance test.

And counsel (indicating) doesn't
want to tal k about that. He just wants
to tal k about the concl usions; not the
SEQRA process.

THE COURT: Ckay, thank you.

MR. CHACHERE: Your Honor, may |

just nmake one brief point, too?

ALAN F. BOWN N, CSR, RMR, CRR

106



© 00 N oo 0o A~ wWw N PP

N RN NN NN R R R R R R R R R R
g A W N RBP O © O N O O A W N B O

107
Pr oceedi ngs

Just getting back to the first
nmoti on before us, | think you have now
heard the City's counsel repeatedly
argue about the need for Local Law 38
arising specifically fromthis Court's
orders in NYCCELP versus Guliani and
what they saw as a danger ous nandate
proceeding fromthat case. | think
it establishes, beyond the slightest
doubt, the integral relation of these
two cases and why they need to be heard
by the sane court.

Thank you.

MR. Rl CHMOND: First, the forner
poi nt --

THE COURT: I'll give you two
mnutes. If you want to speak. |
t hought you stood up because you want ed
to speak.

MR. Rl CHMOND: | did, your Honor.
I will be very brief.

THE COURT: You've spoken a |lot,
so two mnutes, | think, is only fair

to everybody el se, including ne.
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(M. Muschenhei m stood instead.)

MR. MUSCHENHEI M  Your Honor, in
terms of the point that M. Chachere
just raised, just because Local Law 38
was enacted in response, in a certain
sense, to Local Law 1 does not mean
that they are related for purposes of
the "rel ated" designation under the
Operating Statement.

The baseline that we are tal king
about is sonething that is presented
in our papers and is what the state
of the |law was before Local Law 38.
That's presented in our papers and any
judge can sort that out in |ooking at
those papers. There's no magic to what
happened before in Local Law 1 and that
it's necessarily related to this case.

THE COURT: | don't think it is
with respect to Local --

Well, | think what you say may be
true, but you've spent an extraordinary
anount of tinme conparing the two cases,

to the extent that | interrupted
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counsel and said his conparisons are
basi cally, | think, extraneous, because
we're only decidi ng whether or not --
| thought, when we were arguing the
notion on the nerits -- whether or not
SEQRA applies and whet her you need to
have an environnental inpact statenent,
and the response | get is a conparison
between the two laws. And | really
don't understand that, when you're
saying there's no relationship between
the two statutes, why you're doing
this. But you did it, and it's going
to influence ne.

Okay, thank you very nuch

Deci si on reserved.

There are things | haven't read
yet that | have to read.

* * *

CERTIFIED to be a true and accurate

transcript of the proceedings.
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