SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DI VI SI ON:  FI RST DEPARTMENT

In the Matter of the Application of NEW
YORK CI TY COALI TI ON TO END LEAD
PO SONI NG, et al.

Petitioners-Plaintiffs-Respondents,

New Yor k County
Clerk's I ndex No.
120911/ 99

for a Judgnent pursuant to Article 78
and 8§ 3001 of the Civil Practice Law and
Rul es

- agai nst -

PETER VALLONE, as Speaker of the New
York City Council; et al.

Respondent s- Def endant s- Appel | ant s.

AFFI DAVI T OF EVELYN A. MAUSS, Sc. D.
I N OPPCSI TI ON TO
RESPONDENTS- DEFENDANTS- APPELLANTS'
MOTI ON FOR A STAY

State of New York }
+SS..

County of New York

EVELYN A. MAUSS, Sc.D., being duly sworn, states as follows
under oat h:

1. | am an Adjunct Professor of Physiology at New York
University and a Science Consultant to the Natural Resources
Def ense Council. | hold a doctorate in m crobi ol ogy fromThe Johns
Hopki ns Uni versity School of Hygi ene and Public Health (1941). M
curriculumvite is attached.

2. | make this affidavit in opposition to respondents-
def endant s- appel l ants' ("appellants”) notion for a stay of the
Judgnent entered bel ow on February 22, 2001. This affirmation is
based upon ny own personal know edge.
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3. | have been an active advocate on public health policy
concerning | ead poisoning prevention in New York Cty since the
1960s, including nmenbership of the organizing commttee for the
sem nal National Conference on Lead Poisoning in Children held in
March 1969 at Rockefeller University. | have testified to the New
York Gty Council at nunerous hearings on proposed |ead paint
| egi sl ation and on budgeting itens related to |l ead and children’s
health. | also submtted an affidavit in support of the underlying
petition in this proceeding. See Septenber 21, 1999, Affidavit of
Dr. Evelyn A Mauss, in Volume 1 of Appendix to Petitioners-
Pl aintiffs-Respondents’ OQpposition to Respondents-Defendants-
Appel l ants' Mdtion for a Stay.

4. | have reviewed the March 12, 2001, Affidavit of Dr.
Jessica Leighton, annexed to appellants' notion. As | read her
affidavit, Dr. Leighton clains that recent data rel eased by her
enpl oyer, the New York City Departnent of Health (DoH), proves that
Local Law 38 of 1999 ("Local Law 38") has had a denonstratively
nore positive inpact on public health than prior |aw.

5. Dr. Leighton's inference is insupportable for several
reasons. First, with over six decades of professional work in the
field of public health, | feel conpetent to say that the tenpora
relationship posited by Dr. Leighton is highly specul ative. As I
understand it, Local Law 38 went into effect until Novenmber 13
1999. A significant inpact on childhood blood lead levels is
extrenely unlikely to have occurred so pronptly after a change in

public policy.



6. Dr. Leighton's conclusion that Local Law 38 is
responsi bl e for decreasing blood | ead | evel s stands in rather stark
contrast to her views in an article she co-wote and published
little nore than a year ago: Susan Klitzman and Jessica Lei ghton
"Decreasi ng Chil dhood Lead Poi soning in New York City: 1970-1998,"
Journal of Urban Health: Bulletin of the New York Acadeny of
Medi cine, Volume 76 No. 4 (Decenber 1999) at 542, annexed as
Exhi bit 1109. In that article, Dr. Leighton, after noting the
"dramatic declines" since 1970 of |ead poisoning in New York
expl ained rather differently the reasons for the steady decline:

The decline in the incidence of chil dhood | ead poi soni ng

in New York City coincides with national trends and has

been attributed to regulatory bans on the use of lead in

gasol ine, paint, food and beverage cans, and pl unbing.
Id., at 542.

7. Thus, as Dr. Leighton would seemto be the first to
admt, the relevant inquiry is not whether the nunber of |ead
poi soni ng cases has gone down -- since they have consistently
decreased for the past 30 years -- but rather, the rate of decline.
As stated above, while I do not believe that the DoH data can in
fact establish a statistically significant inpact based on a single
year of Local Law 38 being in effect, the DoH data provi ded are at
best inconcl usive. Using the figures provided in the DoH press
rel ease attached as Exhibit J to Dr. Leighton's affidavit, |
calculate the followng changes in the rate of decline in the
nunber of reported cases of | ead poi sonings, based on the nunber of

children with reported blood |ead | evels of 10 mi crograns of |ead
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per deciliter of blood or above (:g/dL) (the "level of concern" as

defined by the federal Centers for Disease Control):

Year Children w Bl ood Rat e of decline
| ead | evel s >10 :g/dL fromprior year

1996 8921

1997 8101 9%

1998 7058 13%

1999 5325 25%

2000 4831 9%

Plotting these data indicates a flattening of the dowward sl ope
of the absolute nunber of elevated blood lead Ievels in the year
since Local Law 38 went into effect:
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Thus, while DoH presents five years of declining |ead poisoning

statistics, DoH s own data indicate the greatest rate of decline
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of absol ute nunbers of el evated bl ood | ead | evels occurred in the
two years prior to Local Law 38 going into effect. However ,
neither Dr. Leighton's affidavit nor the exhibit she relies upon
provi des data on the nunber of children screened during the [ ast
five years. Wthout these figures, it is inpossible to calculate

the rate of decline in preval ence of elevated blood |ead |evels

during the last five years, rendering Dr. Leighton's inference
based on just one year's worth of data essentially neaningl ess.
8. In conclusion, the court should deny appellants
not i on. Setting sound public health policy calls for careful
bal anced study. |If the City's legislative body violated the | aw
by rushing to qui ck concl usions without the benefit of an environ-
ment al inpact statenent, there is even |less basis for this Court

to do the sane.

[ S| Euvelyn 4. Wanss
EVELYN A. MAUSS, Sc. D

Subscri bed and sworn before me
this 20'" day of March, 2001.

/sl
NOTARY PUBLI C




